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Introduction
The Protestants represented by the New Mexico Environmental Law Center (the
“Community Protestants,” who are listed on page 34) have filed a Motion for Summary
Judgment asserting that the Seventh Judicial District Court should dismiss the Augustin Plains
Ranch’s (“APR’s”) current application to appropriate ground water from the San Agustin Basin
(the “Current APR Application”).1 The Community Protestants’ Motion for Summary Judgment
(“Motion for Summary Judgment” or “Motion”) is made on the following grounds.

1

The Current APR Application is the most recent in a series of applications filed by APR. The
Current APR Application is referred to by APR as “corrected” because it changed inaccurate
descriptions of the locations of the wells to be used to extract ground water provided in an earlier
version of the application, not because it addressed the issues raised by the Community
Protestants in their Motion for Summary Judgment.
1

The first basis for the Community Protestants’ Motion for Summary Judgment is that the
Current APR Application should be dismissed because it is invalid on its face for the reason that
it does not set forth the following information that is required for an application to appropriate
ground water:
-

the beneficial use or beneficial uses for the water that APR proposes to appropriate; and

-

the place or places where the water to be appropriated would be used for a beneficial use
or beneficial uses.
The Community Protestants’ Memorandum in Support of Their Motion for Summary

Judgment addresses these failures because they were the basis for the State Engineer’s Order in
the proceeding below dismissing the Current APR Application (the “2018 State Engineer’s
Decision”). See Lions Gate Water v. D’Antonio, 2009-NMSC-057, ¶26, 147 N.M. 523, 533.2
The second ground for this Motion for Summary Judgment is that there is no merit to the
allegation made by APR in the proceeding before the State Engineer that it was entitled to an
evidentiary hearing before the State Engineer but was inappropriately denied such a hearing.
APR made this claim in the proceeding conducted by the State Engineer, but APR’s allegations
supporting this claim are not persuasive.
The third basis for the Motion for Summary Judgment is that the substance of the Current
APR Application has already been determined by the Seventh Judicial District Court (“this
Court”) to be facially invalid, and the doctrine of collateral estoppel indicates that the Current
APR Application should be dismissed. The determination that the substance of the Current APR
Application is invalid was made in this Court’s January 3, 2013 ruling in case number D-728-

2

The Current APR Application also failed to set forth required information about the use of
water to be appropriated for irrigation, but the Community Protestants are not presenting
argument concerning that failure because it was not a basis for the State Engineer’s ruling below.
2

CV-2012-00008. That case addressed the APR Application that was filed in 2007 and 2008 (the
“Original APR Application”), which is materially identical to the Current APR Application.
This Court’s January 3, 2013 ruling affirmed the 2012 State Engineer’s Order and dismissed the
Original APR Application. This Court’s January 3, 2013 Order was based on this Court’s
November 14, 2012 Memorandum Decision on Motion for Summary Judgment.
The Community Protestants’ Memorandum is divided into six sections. Section I sets
forth the history of APR’s applications to extract ground water from the San Agustin Basin.
Section II explains the standard of review by which this Motion should be evaluated. Section III
lists the undisputed facts on which this Motion is based. Section IV explains that the Current
APR Application is invalid on its face because it fails to specify a beneficial use or specific
beneficial uses for the water that the APR seeks to appropriate and fails to specify the place or
places where that beneficial use or those beneficial uses would occur. Section V explains that
there is no merit to APR’s allegation that it was entitled to but was denied an evidentiary hearing
before the State Engineer below. Section VI explains that the doctrine of collateral estoppel
indicates that this Court should dismiss the Current APR Application.
This Memorandum is supported by the following eight attached exhibits:
Exhibit 1 – the Current APR Application;
Exhibit 2 – the protest filed by the City of Socorro dated September 22, 2016;
Exhibit 3 – the State Engineer’s Scheduling Order in the proceeding below addressing the
Current APR Application (the “State Engineer Scheduling Order”);
Exhibit 4 – the State Engineer’s Report and Recommendation Granting Motions for
Summary Judgment dated August 1, 2018 (the “2018 State Engineer Decision”), which denied
the Current APR Application;
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Exhibit 5 – APR’s notice of its appeal from the 2018 State Engineer’s Decision to this
Court as it was published in the Albuquerque Journal on August 15, 2018;
Exhibit 6 – the State Engineer’s March 30, 2012 Order Denying Application (the “2012
State Engineer’s Order”), which denied the Original APR Application;
Exhibit 7 – this Court’s 2012 Memorandum Decision on Motion for Summary Judgment
(the “2012 District Court Memorandum”), which explained why the 2012 State Engineer’s Order
should be affirmed and the Original APR Application should be denied; and
Exhibit 8 – this Court’s 2013 ruling, which was filed on January 3, 2013 (the “2013
District Court Order”), which affirmed the 2012 State Engineer’s Order and denied the Original
APR Application.
Argument
I.

The Current APR Application is the latest in a series of APR applications seeking to
appropriate ground water from the San Agustin Basin.
APR’s efforts to appropriate ground water from the San Agustin Basin began with the

filing of the Original APR Application. APR filed the Original APR Application in October of
2007 and filed an amended Original APR Application in May of 2008. 2012 District Court
Memorandum (Exhibit 7), page 2. The State Engineer denied the Original APR Application
because it did not set forth the beneficial use or uses for the water to be appropriated or the place
or places where that beneficial use or those beneficial uses would occur. 2012 State Engineer
Order (Exhibit 6), page 5.
APR appealed the State Engineer’s ruling denying the Original APR Application to this
Court. 2012 District Court Memorandum (Exhibit 7), page 1. This Court affirmed the State
Engineer’s Order denying the Original APR Application and dismissed the Original APR
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Application. 2012 District Court Memorandum, page 32; 2013 District Court Order (Exhibit 8),
pages 1-2. This Court based its ruling on the following points:
-

the Original APR Application failed to specify the beneficial use or beneficial uses for
the water to be appropriated;

-

the Original APR Application failed to specify the place or places where that beneficial
use or those beneficial uses would occur; and

-

the Original APR Application contradicted beneficial use as the basis of a water right and
the public ownership of water.

2012 District Court Memorandum, page 14.
This Court also pointed out that New Mexico law does not “countenance anyone acting
‘the dog in the manger’” by appropriating water for which the appropriator has no use. 2012
District Court Memorandum, page 24. Finally, this Court rejected APR’s allegation that it was
entitled to but was inappropriately denied an evidentiary hearing before the State Engineer. 2012
District Court Memorandum, pages 11-12.
APR filed the Current APR Application on July 14, 2014. 2018 State Engineer Decision
(Exhibit 4), page 2. APR then amended or revised its Current APR Application twice – once on
December 23, 2014 and once on April 28, 2016. Id. Two motions for summary judgment were
filed seeking dismissal of the Current APR Application. 2018 State Engineer Decision, page 1.
One motion was filed by the Community Protestants, and the other motion was filed by the
Catron County Board of County Commissioners. Id. The State Engineer conducted a hearing on
those motions in Reserve, New Mexico on December 13, 2017, at which the State Engineer
Hearing Officer heard argument by counsel for the Community Protestants, counsel for the
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Catron County Board of County Commissioners, counsel for APR, and counsel for the Water
Rights Division of the State Engineer’s Office. 2018 State Engineer Decision, pages 1-2.
During that hearing, counsel for the Community Protestants and counsel for the Catron
County Board of County Commissioners provided the following arguments based on the Current
APR Application: 1) the Current APR Application is incomplete; 2) the Current APR
Application should be denied on the basis of res judicata; 3) the Current APR Application is
facially invalid; and 4) the Current APR Application is speculative and contrary to sound public
policy and detrimental to public welfare. 2018 State Engineer’s Decision, page 2. Also during
the hearing, APR’s counsel asserted that APR was entitled to a full evidentiary hearing on the
Current APR Application. 2018 State Engineer’s Decision, page 4, ¶11.
Following the December 13, 2017 hearing, the State Engineer denied the Current APR
Application because it did not specify the beneficial use or beneficial uses for the water to be
appropriated or the place or places where that beneficial use or those beneficial uses would
occur. 2018 State Engineer Decision, pages 5, 8, 11-13, ¶¶16-23, 25, 49, 70-73, “Therefore”
paragraph (on page 13), and State Engineer’s Acceptance and Adoption of Report and
Recommendation (on page 13).
APR published notice of its appeal to this Court from the 2018 State Engineer’s Decision
in the Albuquerque Journal on August 15, 2018. (Exhibit 5)
II.

The Community Protestants’ Motion for Summary Judgment should be evaluated
pursuant to Rule 56 of the Rules of Civil Procedure.
Rule 1-056 of the New Mexico Rules of Civil Procedure (Rule 1-056 NMRA) provides

that a party may obtain summary judgment if there is no dispute as to any material fact and the
party is entitled to judgment as a matter of law. Rule 1-056.C NMRA. See also Tafoya v. Rael,
2008-NMSC-057, ¶11, 145 N.M. 4, 6-7. Summary judgment is appropriate in situations in
6

which the claim at issue is based on a document, such as a contract, that is unambiguous. See
Bauer v. College of Santa Fe, 2003-NMCA-121, ¶¶11-12, 134 N.M. 439, 442.
Because this is an appeal of a decision by the State Engineer, the issues before this Court
are the issues that were the basis of the State Engineer’s ruling. Lions Gate Water v. D’Antonio,
2009-NMSC-057, ¶26, 147 N.M. 523, 533. For that reason, the issues before this Court are:
-

the failure of the Current APR Application to specify the beneficial use or uses for the
water to be appropriated and the failure of the Current APR Application to specify the
place or places where that beneficial use or those beneficial uses would occur; and

-

APR’s claim that it was entitled to but was inappropriately denied a full evidentiary
hearing on the Current APR Application.
The Community Protestants’ first claim is that this Court should dismiss the Current APR

Application because the Current APR Application does not specify the beneficial use or
beneficial uses for the water to be appropriated or the place or places where that beneficial use or
those beneficial uses would occur. That claim is based on the unambiguous text of the Current
APR Application and the application of pertinent law to that text.
The Community Protestants’ second claim is that there is no merit to APR’s allegation
below that it was entitled to but was inappropriately denied a full evidentiary hearing. That
claim is based on the Current APR Application, the law governing the Application, the absence
of any disputed material facts, and the conduct of the hearing in the proceeding below before the
State Engineer Hearing Officer.
The Community Protestants’ third claim is that the doctrine of collateral estoppel
indicates that the Current APR Application should be dismissed. The reasons for this claim are
that the Current APR Application is materially identical to the Original APR Application and the
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issues presented by the Current APR Application were already decided by this Court when it
affirmed the 2012 State Engineer’s Order and dismissed the Original APR Application. That
claim is based on the unambiguous text of the Current APR Application, the unambiguous text of
the 2012 District Court Memorandum, and the law governing collateral estoppel.
III.

The Community Protestants’ Motion for Summary Judgment is based on
undisputed facts.
The Community Protestants’ Motion for Summary Judgment is based on the following

27 undisputed facts. Each undisputed fact is followed by a citation to its source or sources.
The Current APR Application is an application to appropriate ground water.
1.

The Current APR Application was filed with the State Engineer on July 14, 2014,

and was subsequently amended or revised on December 23, 2014 and April 28, 2016. Current
APR Application (Exhibit 1) Cover Page; 2018 State Engineer Decision (Exhibit 4), page 2.
2.

In the Current APR Application, APR proposes to appropriate 54,000 acre feet of

ground water per year. Current APR Application, page 1.
3.

In the Current APR Application, APR proposes to appropriate the ground water

from 37 wells to be drilled on the Augustin Plains Ranch, near Datil in Catron County. Current
APR Application, Attachment 2, page 1, ¶1.
The Current APR Application fails to specify the beneficial use or beneficial uses of the water to
be appropriated.
4.

In response to the ground water appropriation application form’s request for

information about the purpose of use and amount of water, the Current APR Application
indicates that the water will be used for unspecified “Municipal and Commercial water sales.”
Current APR Application (Exhibit 1), page 1, ¶2.
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5.

The Current APR Application also indicates that “The water will be put to use by

municipal, industrial and other users along the pipeline route shown on Exhibit D to the
Attachment.” Current APR Application, page 3, ¶5.g. The Current APR Application does not
explain what these “municipal, industrial, and other users” would use the water for. Id.
6.

The Current APR Application states as well that the water used for unspecified

municipal purposes within the authorized service areas of the six municipal entities listed in
Attachment 2 (Magdalena, Socorro, Belen, Los Lunas, Albuquerque/Bernalillo County Water
Utility Authority, and Rio Rancho).3 Current APR Application, page 3, ¶5.g; Current APR
Application, Attachment 2, page 4, ¶5.A.
7.

In Attachment 2, the Current APR Application indicates that the appropriated

water would be used for municipal purposes and commercial sales for uses at locations along the
length of the proposed pipeline. Current APR Application, Attachment 2, page 1, Section I. The
Current APR Application does not explain what particular uses would be involved in these
“municipal purposes and commercial sales.” Id.
8.

The Current APR Application indicates that the water used for bulk sales will be

put to use by municipal and investor-owned utilities, commercial enterprises, and state and
federal government agencies. Current APR Application, Attachment 2, page 5, Section III, ¶6.B.
The Current APR Application does not specify what these utilities, enterprises, and agencies will
use the water to be appropriated for. Id.

3

Two of these entities – Magdalena and Socorro – protested the Current APR Application.
Socorro’s protest is attached as Exhibit 2; Magdalena’s protest was dismissed for failure to pay
the required $25.00 fee. State Engineer’s Scheduling Order (Exhibit 3), Attachment A, page 4.
9

The Current APR Application fails to designate the place or places for beneficial use or
beneficial uses of the water to be appropriated.
9.

In response to the ground water appropriation application form’s request for

information about the “county where water right will be used,” the Current APR Application
indicates “Parts of Catron, Sierra, Socorro, Valencia, Bernalillo, Sandoval, and Santa Fe
Counties.” Current APR Application (Exhibit 1), page 2, ¶3. The Current APR Application
does not indicate the particular locations in these counties where the water at issue would be
used. Id.
10.

The Current APR Application also states that the water used for unspecified

municipal purposes will be put to use within the authorized service areas of the six municipal
entities listed in Attachment 2 (Magdalena, Socorro, Belen, Los Lunas, Albuquerque/Bernalillo
County Water Utility Authority, and Rio Rancho). Current APR Application, page 3, ¶5.g;
Current APR Application, Attachment 2, page 4, ¶5.A.
11.

In response to the ground water appropriation application form’s request for

information about the “county where water right will be used,” the Current APR Application also
states “Please see Attachment for additional detail.” Attachment 2 to the Current APR
Application indicates that the appropriated water would be used for municipal purposes and
commercial sales and other uses at locations along the length of the proposed pipeline. Current
APR Application, Attachment 2, page 1. The Current APR Application does not specify the
particular locations along the length of the proposed pipeline at which the water to be
appropriated would be used. Id.
The Current APR Application proposed pipeline would be approximately 140 miles long.
12.

The Current APR Application proposes to convey the appropriated water through

a pipeline from the Augustin Plains Ranch to the Albuquerque metropolitan area. Id.
10

13.

According to the scale provided in Figure 6 on page 4 of Exhibit A to the Current

APR Application’s Attachment 2, the proposed pipeline would be approximately 140 miles long.
Current APR Application (Exhibit 1), Attachment 2, Exhibit A, Page 4, Figure 6. The
approximate 140 mile length of the proposed pipeline is also demonstrated by the elevation and
GPS coordinates for the Alternative A route for the proposed pipeline set forth in Appendix A to
Exhibit D to the Current APR Application Attachment 2. Current APR Application, Attachment
2, Exhibit D, Appendix A, pages 13-16.
The Current APR Application proposes a two stage procedure.
14.

The Current APR Application proposes a two stage hearing procedure in which

the first stage would consist of an evaluation of the hydrologic issues related to the Application,
including the amount of water available for appropriation without impairing other water rights
and the amount of enhanced recharge. Current APR Application (Exhibit 1), Attachment 2, page
2.
15.

The Current APR Application proposes that “once the order on hydrologic issues

is entered” APR requests that it “be given up to 12 months to adjust and finalize the individual
purposes of use, places of use, and amounts for each use.” Current APR Application,
Attachment 2, page 3.
16.

The Current APR Application proposes that “Stage 2 [of the Hearing Procedure]

would begin when [APR] submits an Amended Application with additional detail regarding the
types and places of use for the water based on the order on hydrologic issues,” and that “Stage 2
consists of consideration of whether the detailed purposes and places of use can be approved
without impairment of other rights, detriment to the public welfare, or being contrary to
conservation of water within the State.” Id.
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17.

The Current APR Application also indicates that the “individual detailed purposes

and amounts of use will be finalized in Stage 2 of the application process.” Current APR
Application, Attachment 2, page 3, Section III.2.
The State Engineer’s proceeding below included a hearing on motions for summary judgment.
18.

The State Engineer conducted an administrative proceeding addressing the

Current APR Application. 2018 State Engineer Decision (Exhibit 4), pages 1-3.
19.

As part of the State Engineer’s administrative proceeding, the State Engineer’s

Hearing Examiner conducted a hearing on December 13, 2017 in Reserve, New Mexico on
motions for summary judgment filed by the Community Protestants and by the Catron County
Board of County Commissioners. 2018 State Engineer Decision, pages 1-2.
20.

During the December 13, 2017 hearing on motions for summary judgment,

counsel for the Community Protestants and counsel for the Catron County Board of County
Commissioners presented arguments based on the Current APR Application and the application
of pertinent law to that Application. Id.
21.

During the December 13, 2017 hearing on motions for summary judgment,

counsel for APR presented arguments and their responses to the motions for summary judgment
filed by the Community Protestants and the Catron County Board of County Commissioners. Id.
22.

During the December 13, 2017 hearing on motions for summary judgment,

counsel for APR alleged that APR was entitled to a “full evidentiary hearing.” Id.
The Current APR Application is materially identical to the Original APR Application.
23.

Like the Current APR Application (undisputed fact 2), the Original APR

Application proposed to extract 54,000 acre feet of ground water per year from the San Agustin
Basin. 2012 District Court Memorandum (Exhibit 7), page 3.
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24.

Like the Current APR Application (undisputed fact 3), the Original APR

Application proposed to extract ground water using 37 wells on APR’s ranch in Catron County,
New Mexico. 2012 District Court Memorandum, page 3.
25.

Like the Current APR Application (undisputed facts 4-8), the Original APR

Application proposed to use the water to be appropriated for a wide variety of unspecified
purposes. 2012 District Court Memorandum, pages 4, 15.
26.

Like the Current Application (undisputed facts 9-13), the Original APR

Application proposed to use the water to be appropriated in any of several large unspecified
areas. 2012 District Court Memorandum, pages 3-4, 15.
APR has appealed the 2018 State Engineer’s Decision to this Court.
27.

APR published its Notice of Appeal in the Albuquerque Journal during August,

2018. (Exhibit 5)
IV.

The Current APR Application should be dismissed because it fails to specify
information that is required to be provided in an application to appropriate ground
water.
A.

New Mexico law requires that an application to appropriate ground water
provide specific information.
1.

The New Mexico Constitution provides that beneficial use is the
measure of the right to appropriate water.

The New Mexico Constitution establishes that the right to use water is defined by the
beneficial use of the water. The Constitution provides:
beneficial use [is] the basis, the measure and the limit of the right to the use of
water.
N.M. Constitution, Article XVI, §3; NMSA 1978, § 72-1-2 (1941).
In accordance with this provision of the Constitution, Court decisions have indicated that
applications to appropriate water must specify the use to which the water will be put.
13

2.

New Mexico Courts have held that an application to appropriate
water must designate a beneficial use or beneficial uses for the water
to be appropriated and a place or places where that use or those uses
will occur.

In State ex rel. Martinez v. City of Las Vegas, 2004-NMSC-009, 135 N.M. 375, the
Supreme Court pointed out that:
In New Mexico, beneficial use shall be the basis, the measure and the limit
of the right to the use of water. We have said that this fundamental principle is
applicable to all appropriations of public waters. As it is only by the application
of the water to a beneficial use that the perfected right to the use is acquired, it is
evident that an appropriator can only acquire a perfected right to so much water as
he [or she] applies to a beneficial use.
2004-NMSC-009, ¶34, 135 N.M. 375, 386 (citations and quotation marks omitted).
Similarly, the Court of Appeals has ruled that:
Water in New Mexico belongs to the state, subject to use by appropriation,
the basis of which must be beneficial. Our constitution’s framers clearly intended
that no one has a right to use or divert water except for beneficial use.
Carangelo v. Albuquerque-Bernalillo County Water Utility Authority, 2014-NMCA-032, ¶35,
320 P.3d 492, 503 (citations and quotation marks omitted), cert denied, 322 P.3d 1062.
3.

New Mexico statutes require that specific information be provided in
an application to appropriate ground water.

Section 72-12-3.A NMSA 1978 provides:
A. Any person, firm or corporation or any other entity desiring to appropriate for
beneficial use any of the waters described in Chapter 72, Article 12 NMSA 1978
shall apply to the state engineer in a form prescribed by him. In the application,
the applicant shall designate:
(1) the particular underground stream, channel, artesian basin, reservoir or
lake from which water will be appropriated;
(2) the beneficial use to which the water will be applied;
(3) the location of the proposed well;
(4) the name of the owner of the land on which the well will be
located;
(5) the amount of water applied for;
(6) the place of the use for which the water is desired; and
(7) if the use is for irrigation, the description of the land to be
14

irrigated and the name of the owner of the land.
NMSA 1978 §72-12-3.A, emphasis added.
B.

The Current APR Application fails to provide two elements required for an
application to appropriate ground water.
1.

The Current APR Application is an application for a permit to
appropriate ground water.

The Current APR Application, filed on July 14, 2014 (Current APR Application [Exhibit
1], Cover Page [undisputed fact #1]), is an application to appropriate ground water. The Current
APR Application proposes to extract 54,000 acre feet of ground water a year (Current APR
Application, page 1 [undisputed fact #2]) using 37 wells to be drilled on the Augustin Plains
Ranch, near Datil in Catron County. Current APR Application, Attachment 2, page 1, ¶1
[undisputed fact #3]. The Current APR Application therefore was required to provide the
specific information designated by Section 72-12-3.A NMSA 1978. However, the Current APR
Application fails to provide two items of this information.
2.

The Current APR Application fails to specify the beneficial use or
beneficial uses for the water to be appropriated.

The Current APR Application does not provide any specific information about the
beneficial use or beneficial uses for the water to be appropriated. The Current APR Application
contains only the following general lists of possible uses for the water to be appropriated:
-

municipal and commercial water sales (Current APR Application [Exhibit 1], page 1, ¶2
[undisputed fact #4]);

-

municipal, industrial and other users (Current APR Application, page 3, ¶5.g [undisputed
fact #5]);
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-

municipal purposes within the authorized service areas of Magdalena, Socorro, Belen,
Los Lunas, Albuquerque/Bernalillo Water Utility Authority (Current APR Application,
Attachment 2, page 4, ¶5.A [undisputed fact #6]);

-

municipal purposes and commercial sales for uses at locations along the length of the
proposed pipeline (Current APR Application, Attachment 2, page 1, Section I
[undisputed fact #7]); and

-

bulk sales to be put to use by municipal and investor-owned utilities, commercial
enterprises, and state and federal government agencies (Current APR Application,
Attachment 2, page 5, Section III, ¶6.B [undisputed fact #8]).
None of these descriptions indicates the beneficial use or beneficial uses for the water

APR seeks to appropriate. Instead, these descriptions merely list various possible uses for that
water. The Current APR Application therefore fails to comply with Section 72-12-3.A(2)
NMSA 1978.
3.

The Current APR Application fails to specify the place or places
where the water to be appropriated would be put to beneficial use or
beneficial uses.

The Current APR Application also provides only general statements about the possible
place or places where the water to be appropriated would be used. The Application states that
the water to be appropriated could be used:
-

in “[p]arts of Catron, Sierra, Socorro, Valencia, Bernalillo, Sandoval, and Santa Fe
Counties” (Current APR Application [Exhibit 1], page 2, ¶3 [undisputed fact #9]);
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-

within the authorized service areas of Magdalena, Socorro, Belen, Los Lunas,
Albuquerque/Bernalillo County Water Utility Authority, and Rio Rancho4 (Current APR
Application, page 3, ¶5.g; Current APR Application, Attachment 2, page 4, ¶5.A
[undisputed fact #10]); and

-

at locations along the length of the proposed pipeline (Current APR Application,
Attachment 2, page 1 [undisputed fact #11]), which is projected to be approximately 140
miles long (Current APR Application, Attachment 2, page 4, Figure 6; Current APR
Application, Attachment 2, Exhibit D, Appendix A, pages 13-16 [undisputed fact #13]).
The Current APR Application therefore fails to comply with Section 72-12-3.A(6)

NMSA 1978 because the Current APR Application never states the place or places where the
water to be appropriated would be put to beneficial use or beneficial uses.
4.

The Current APR Application acknowledges that it fails to provide
information about the beneficial use or beneficial uses for the water to
be appropriated and the place or places where that beneficial use or
those beneficial uses would occur.

Finally, the Current APR Application acknowledges that it fails to specify both the
beneficial use or beneficial uses for the water that APR seeks to appropriate and the place or
places where that beneficial use or those beneficial uses would occur.
The Current APR Application proposes a two stage hearing procedure in which the first
stage consists of an evaluation of the hydrologic issues posed by the Application, including how
much water can be appropriated without impairing other water rights and the effect of “enhanced
recharge.” Current APR Application (Exhibit 1), Attachment 2, page 2 [undisputed fact #14]

4

As noted, both Magdalena and Socorro protested the Current APR Application. The City of
Socorro’s protest is attached as Exhibit 2. The Village of Magdalena’s protest was dismissed for
failure to pay the $25.00 fee. State Engineer’s Scheduling Order (Exhibit 3), Attachment A,
page 4.
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The Current APR Application further indicates that after an order is entered on these
hydrologic issues, APR will request that it be given up to a year in which to “adjust and finalize
the individual purposes of use, places of use, and amounts for each use” (Current APR
Application, Attachment 2, page 3 [undisputed fact #15]), and that the second stage of the
hearing would begin when APR “submits an Amended Application with additional detail
regarding the types and places of use for the water.” Current APR Application, Attachment 2,
page 3 [undisputed fact #16]
In addition, the Current APR Application proposes that Stage 2 of its two Stage process
would consist of determining whether “the detailed purposes and places of use can be approved
without impairment of other rights, detriment to the public welfare, or being contrary to
conservation of water within the State.” Id. The Current APR Application indicates as well that
the “individual detailed purposes and amounts of use will be finalized in Stage 2 of the
application process.” Current APR Application, Attachment 2, page 3, Section III.2 [undisputed
fact #17]
These proposals in the Current APR Application indicate that the beneficial use or
beneficial uses for the water APR seeks to appropriate have not yet been determined as is
required by Section 72-12-3.A(2) NMSA 1978. These proposals also confirm that no specific
place or places for the beneficial use or beneficial uses of the water APR seeks to appropriate
have been determined, as is required by Section 72-12-3.A(6) NMSA 1978.
C.

The Current APR Application’s failure to provide information about the
beneficial use or beneficial uses and place or places of use for the water to be
appropriated means that the Current APR Application should be dismissed.

New Mexico’s Constitution and laws confirm that all “unappropriated water” in this State
“belong[s] to the public and [is] subject to appropriation for beneficial use,” not just by a
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privileged few, but by everyone. N.M. Constitution, Article XVI, § 2. The requirement of
beneficial use is based on “imperative necessity”. State ex rel. Martinez v. City of Las Vegas,
2004-NMSC-009, ¶34, 135 N.M. 375, 386, citing Kaiser Steel Corporation v. W.S. Ranch
Company, 1970-NMSC-043, ¶15, 81 N.M. 414, 417.
This is the essence of prior appropriation, which is a system of law that “aims
fundamentally at definiteness and certainty” and which “promotes the economical use of water.”
Id. No one is allowed to monopolize the resource, nor can anyone merely accumulate claims to
future water use for purposes of speculation. Under New Mexico’s prior appropriation system,
beneficial use requires more than speculation. See Jicarilla Apache Tribe v. United States, 657
F.2d 1126, 1135 (10th Cir. 1981).
In State ex rel. Martinez supra, the New Mexico Supreme Court struck down the Pueblo
Rights Doctrine, which purportedly granted the Town of Las Vegas a perpetual, unlimited right
to take as much water from the Gallinas River as it needed. The Court held that this claim could
not prevail, because it was wholly at odds with the law of prior appropriation. 2004-NMSC-009,
¶36, 135 N.M. 375, 387.
In so holding, the Court decisively reversed its former majority opinion on the issue,
expressed in Cartwright v. Public Service Company, 1958-NMSC-134, 66 N.M. 64, and
embraced Justice Federici’s dissent in that case. The Court stated:
We therefore agree with the dissent in Cartwright that the ever-expanding quality
of the Pueblo water right ”is as antithetical to the doctrine of prior appropriation
as day is to night”.
State ex rel. Martinez v. City of Las Vegas, 2004-NMSC-009, ¶38, 135 N.M. 375.
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In the dissent adopted by the Supreme Court in the Martinez case, Justice Federici
explained the fundamental reasons that New Mexico and other arid states adopted the prior
appropriation system:
The reasons that the doctrine of prior appropriation was adopted in all of the
western states except California were twofold. First, to utilize scarce water, and
second to prohibit the monopoly inherent in the riparian doctrine.
Cartwright v. Public Service Company, 1958-NMSC-134, ¶129, 66 N.M. 64, 107 (on motion for
rehearing; Frederici, J., dissenting).
Justice Federici continued:
It was pointed out in Albuquerque Land & Irrigation Company v. Gutierrez, 10
N.M. 177, 61 P. 357, supra, there is no such thing as private ownership in the
waters of public streams while so flowing. The appropriator acquires only the
right to take from the stream a given quantity of water for a specified purpose,
Snow v. Abalos, 18 N.M. 681, 140 P. 1044, supra. Many times this Court has held
that the priority of right is based upon the intent to take a specified amount of
water for a specified purpose and he can only acquire a perfected right to so much
water as he applied to beneficial use. See, also, Harkey v. Smith, 1926, 31 N.M.
521, 531, 247 P. 550, 553, where this Court stated:
“no 'dog in the manger' policy can be allowed in this state, unless
these waters can be and are beneficially used by plaintiffs, the
defendants or others may use the same.”
1958-NMSC-134, ¶139, 66 N.M. 64, 109-110 (on motion for rehearing; Federici, J., dissenting).
Under the law of prior appropriation, APR cannot use its vague and indefinite Current
APR Application to play “dog in the manger” with respect to an enormous supply of water; nor
can the State Engineer lawfully allow anyone to monopolize a vast public resource for
speculative purposes.
This point also was made by the New Mexico Supreme Court in the early case of
Millheiser v. Long, 1900-NMSC-012, 10 N.M. 99. There, defendants Long and Truxton “took
possession of a large ditch” that was capable of diverting the entire surface flow of the Rio
Hondo in order to gain control over an entire water supply, not for their own use, but in hopes of
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selling water to third parties for profit. 1900-NMSC-012, ¶30, 10 N.M. at 116. They argued that
their intent and ability to divert “all the water of the Rio Hondo” was sufficient under the law to
create a right to own all of that water for the purpose of selling it to others. Id. Based on the
principle of beneficial use, the Supreme Court disagreed:
Under [the] construction of the law [advocated by Long and Truxton], the first
person who diverts the water from the stream, may have a monopoly of all the
water of any stream, by simply making this ditch large enough to conduct it from
the usual channel. There need be but one appropriation, and all other settlers
upon such stream must pay tribute to the person making the first diversion. This
is not the law governing water rights in this Territory where the waters of natural
streams are declared to be free to those who apply them to a beneficial use, until
all are thus appropriated. Mr. McKinney in his work on irrigation has this to say
on this subject:
‘Under the later decisions relative to the capacity of the ditch being
the limit of the extent of the appropriator's rights in and to the
waters of a stream, it is held to be against the general policy of the
entire modern system of the doctrine of appropriation that the
greatest good shall accrue to the greatest number. For if this was
the law upon the subject a person might lay claim to the water of
whole rivers for the ostensible purpose of irrigating immense tracts
of land, which with the utmost diligence would take years to
accomplish; and although others might intervene and attempt to
appropriate the water of a stream, they could only lay claim to it
for a temporary period of time, and until the works of the first
appropriator were eventually completed, and they would then be
deprived of their appropriation.’
1900-NMSC-012, ¶30, 10 N.M. at 116-117.
Based on this analysis, the Supreme Court held that speculators could not transform the
mere ability and desire to divert an entire stream into de facto ownership of that stream, because:
Thus would the way for speculation and monopoly be opened and the main object
of the law [of prior appropriation] defeated.
1900-NMSC-012, ¶31, 10 N.M. at 117.
APR’s endeavor is essentially the same as Long and Truxton’s effort. APR seeks to
monopolize an entire water supply through its alleged ability to extract 54,000 acre feet of water
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per year via 37 deep, large-diameter wells, just as Long and Truxton sought to monopolize the
water supply in the large capacity ditch at issue in Millheiser v. Long supra. Just as Long and
Truxton sought to “have a monopoly of all the water in the stream” so that “all other settlers
upon such stream must pay tribute to the person making the first diversion” (1900-NMSC-012,
¶30, 10 N.M. at 116), APR seeks to monopolize the ground water in the San Agustin Basin so
that APR can sell that water to others.
However, the speculative intent to sell water to third parties, rather than applying it to
one’s own use, cannot establish a water right. 1900-NMSC-012, ¶¶30-31, 10 N.M. at 116-117.
Just as Long and Truxton’s effort was determined to violate the law of prior appropriation and
was dismissed on that basis, the Current APR Application also violates the law of prior
appropriation and should be dismissed.
V.

There is no merit to APR’s allegation that it was entitled to but was inappropriately
denied an evidentiary hearing.
APR alleged in the proceeding below that the State Engineer was required to conduct an

evidentiary hearing on the Current APR Application. 2018 State Engineer Decision (Exhibit 4),
page 3, ¶6. There are three reasons why this allegation is unpersuasive.
The first reason is that the statute governing applications to appropriate ground water
indicates that no hearing is required. The second reason is that APR has failed to demonstrate
that there were any disputed facts to be considered in an evidentiary hearing. The third reason is
that the State Engineer’s Hearing Officer did conduct a hearing on the motions for summary
judgment that were the basis for the State Engineer’s dismissal of the Current APR Application.
A.

APR was not entitled to an evidentiary hearing before the State Engineer.

The statutory procedure that governs the State Engineer’s evaluation of applications to
appropriate ground water does not require the State Engineer to conduct a hearing if the State
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Engineer denies such an application. The Current APR Application (Exhibit 1) seeks to
appropriate 54,000 acre feet of ground water per year from 37 wells to be drilled on the Augustin
Plains Ranch, near Datil in Catron county. Current APR Application (Exhibit 1), page 1
(undisputed fact #2); Current APR Application, Attachment 2, page 1, ¶1 (undisputed fact #3).
Appropriation of ground water is subject to Chapter 72, Article 12 NMSA 1978, which
applies to “water of underground streams, channels, artesian basins, reservoirs or lakes ….”
NMSA 1978, §72-12-1. The State Engineer’s evaluation of applications to appropriate such
waters is governed by Section 72-12-3 NMSA 1978. Section 72-12-3.A requires that any person
or entity wishing to appropriate water subject to Chapter 72, Article 12, NMSA 1978 must apply
to the State Engineer. Section 72-12-3 NMSA 1978 establishes the procedure to be followed by
the State Engineer if he or she denies an application to appropriate ground water. It provides:
F. If objections or protests have been filed within the time prescribed in the
notice or if the state engineer is of the opinion that the permit should not be
issued, the state engineer may deny the application without a hearing or, before he
acts on the application, may order that a hearing be held. He shall notify the
applicant of his action by certified mail sent to the address shown in the
application.
NMSA 1978, §72-12-3.F.
In this matter, protests were filed by the Community Protestants, the Catron County
Board of County Commissioners, and other parties within the time prescribed in the notice of the
Current APR Application. State Engineer’s Scheduling Order (Exhibit 3), Attachment C. In
addition, the State Engineer determined that the Current APR Application should be denied.
2018 State Engineer Decision (Exhibit 4), page 13. The State Engineer therefore was authorized
to deny the Current APR Application without a hearing. NMSA 1978, §72-12-3.F. That
authorization is particularly applicable in a situation such as this one in which the State
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Engineer’s decision to deny an application to appropriate ground water is based on motions for
summary judgment that assert that the application is deficient as a matter of law.
In addition, as this Court recognized when it affirmed the 2012 State Engineer’s Order
and dismissed the Original APR Application, a determination that the State Engineer is required
to conduct an evidentiary hearing would negate Section 72-12-3.F NMSA 1978. 2012 District
Court Memorandum (Exhibit 7), page 12. As this Court also pointed out, negating that section
would be contrary to the mandate that every part of a statute be given effect. Id., citing Weiland
v. Vigil, 1977-NMCA-003, 90 N.M. 148, cert. denied, 90 N.M. 255, 561 P.2d 1348 (1977).
B.

APR has neither alleged nor demonstrated that there are any disputed
material facts to be considered in an evidentiary hearing before the State
Engineer.

The second reason that APR is not entitled to an evidentiary hearing is that APR has
neither demonstrated nor even alleged that there were any material factual issues to be resolved.
The State Engineer dismissed the Current APR Application in response to summary judgment
motions filed by the Community Protestants and the Catron County Board of County
Commissioners. APR’s responses to those motions failed to present any genuine issues of
disputed material fact. 2018 State Engineer Decision (Exhibit 4), page 4, ¶12. Thus APR has
not shown that there are any disputed material facts to be considered in an evidentiary hearing.
C.

The State Engineer’s Hearing Officer did conduct a hearing on the summary
judgment motions based on the Current APR Application at which APR was
represented by counsel.

The State Engineer was not required to conduct an evidentiary hearing either before or
after making a decision to deny the Current APR Application. However, even assuming for the
sake of argument that the State Engineer was required to conduct a hearing, APR’s allegation
that it was inappropriately denied a public hearing is unpersuasive. In fact, the State Engineer’s
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Hearing Officer did conduct a hearing on the motions for summary judgment that were the basis
for the State Engineer’s ruling denying the Current APR Application, and those summary
judgment motions were based on the undisputed facts in the Current APR Application. Those
motions for summary judgment and the hearing conducted by the State Engineer’s Hearing
Officer therefore addressed the merits of the Current APR Application.
The State Engineer’s hearing on the motions for summary judgment that were the basis of
the State Engineer’s order denying the Current APR Application was held in Reserve, New
Mexico on December 13, 2017, and argument was presented during that hearing by counsel for
the Community Protestants, counsel for the Catron County Board of County Commissioners,
counsel for APR, and counsel for the State Engineer’s Office Water Rights Division. 2018 State
Engineer Decision (Exhibit 4), page1, ¶¶2-7. Moreover, APR neither alleged nor demonstrated
during that hearing that it was not permitted to present its position.
VI.

The doctrine of collateral estoppel mandates that the Current APR Application
be dismissed.
A.

The doctrine of collateral estoppel bars re-litigation of issues that
have been decided.

The New Mexico Court of Appeals explained the basis for the doctrine of collateral
estoppel in Contreras v. Miller Bonded, Inc., 2014-NMCA-011, 316 P.3d 202:
The doctrine of collateral estoppel fosters judicial economy by preventing the
relitigation of ultimate facts or issues actually and necessarily decided in a prior
suit.
2014-NMCA-011, ¶14, 316 P.3d 202, 206, quoting Shovelin v. Central N.M. Electric
Cooperative, 1993-NMSC-015, ¶10, 115 N.M. 293.
In its opinion, the Court of Appeals also explained the four requirements that must be met
for collateral estoppel to be applicable. The Court stated:
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[T]he moving party must demonstrate that (1) the party to be estopped was a party
to the prior proceeding, (2) the cause of action in the case presently before the
court is different from the cause of action in the prior adjudication, (3) the issue
was actually litigated in the prior adjudication, and (4) the issue was necessarily
determined in the prior litigation.
2014-NMCA-011, ¶15, 316 P.3d. 207.
B.

The doctrine of collateral estoppel bars approval of the Current APR
Application.
1.

The party against whom collateral estoppel is invoked was a party in
the earlier proceeding.

The first requirement for collateral estoppel to apply is that the party against whom the
doctrine of collateral estoppel is sought to be invoked must be the same in the two proceedings.
The party against whom collateral estoppel is asserted is APR. APR is the applicant in the
current proceeding. Current APR Application (Exhibit 1), p. 1. APR also was the appellant in
the litigation that resulted in this Court’s ruling dismissing the Original APR Application. 2012
District Court Memorandum, page 1. Thus the first requirement of collateral estoppel is met.
2.

This proceeding is a separate proceeding from the proceeding
addressing the Original APR Application.

The cause of action in this proceeding is different from the cause of action in the earlier
proceeding because the two proceedings address separate applications filed by APR. Therefore,
the second requirement of collateral estoppel is met.
3.

The issues raised by the Community Protestants in this proceeding
were actually litigated in the proceeding addressing the Original APR
Application.

The third requirement for collateral estoppel to apply is that the issue involved in the
current proceeding must actually have been litigated in the earlier proceeding. There are two
issues being litigated in this proceeding. They are:
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1) whether the Current APR Application provides the information required for an
application to appropriate ground water – specifically:
the beneficial use or beneficial uses for the water to be appropriated, and
the place or places at which the water to be appropriated will be used; and
2) whether APR was entitled to but was inappropriately denied an evidentiary hearing
before the State Engineer.
Both of these issues were actually litigated in the proceeding addressing the Original
APR Application, and they are therefore subject to collateral estoppel in this proceeding.
a.

The inadequacy of the information provided in the Current
APR Application was litigated in the previous proceeding.
i.

The insufficiency of the Current APR Application’s
description of the beneficial use or uses of the water to
be appropriated was litigated in the proceeding
addressing the Original APR Application.

The earlier proceeding concerning the Original APR Application addressed the failure of
that Application to specify the beneficial use or beneficial uses for the water to be appropriated.
As this Court explained:
The statutory provision outlining the requirements for an underground
permit application is NMSA 1978, §72-12-3 (2001). Subsection (A)(2) requires
an applicant to designate “the beneficial use to which the water will be applied.”
Applicant listed eleven uses in its amended application [the Original APR
Application].
2012 District Court Memorandum (Exhibit 7), page 15.
The listing of 11 possible uses for the water at issue was the basis for this Court’s
determination that the Original APR Application was insufficient:
New Mexico courts have long considered specificity to be a statutory
requirement for an underground water permit. Hanson v. Turney, supra (“A
water permit is … ‘the necessary first step’ in obtaining a water right … to one
day apply the state’s water in a particular place and to a specific beneficial
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use.”) (citations omitted);Mathers v. Texaco, Inc., 77 N.M. 239, 248, 421 P.2d
771 (S. Ct. 1977) (“Here the applicant, Texaco, has expressly specified the
particular use for which the water is to be appropriated and the precise lands to
which the same is to be applied to accomplish the purpose of such use.”)
(emphasis added); Cartwright v. Public Serv. Co., 66 N.M. 64, 110, 343 P.2d 654
(1959) (Frederici, D.J., dissenting) (“The appropriator acquires only the right to
take from the stream a given quantity of water for a specified purpose, Snow v.
Abalos, 18 N.M. 681, 140 P. 1044, supra. Many times this Court has held that the
priority of right is based upon the intent to take a specified amount of water for a
specified purpose and he can only acquire a perfected right to so much water as
he applied to beneficial use.”) (emphasis added)
Because Applicant [APR] failed to specify beneficial uses and places of
use in its application [the Original APR Application] and chose to make general
statements covering nearly all possible beneficial uses and large swaths of New
Mexico for its possible places of use, the State Engineer had no choice but to
reject the application [the Original APR Application].
2012 District Court Memorandum, pages 19-20.
The Current APR Application’s list of possible uses for the water to be appropriated is
similar to the list presented in the Original APR Application. The Current APR Application
(Exhibit 1) indicates that the water at issue could be used for the following unspecified uses:
-

municipal and commercial water sales (Current APR Application, page 1, ¶2 [undisputed
fact #4]);

-

municipal, industrial and other users along the pipeline route (Current APR Application,
page 3, ¶5 [undisputed fact #5]);

-

municipal purposes within the service areas of Magdalena, Socorro,5 Belen, Los Lunas,
Albuquerque/Bernalillo County Water Utility Authority, and Rio Rancho (Cuirrent APR
Application page 3, ¶5, Current APR Application, Attachment 2, page 4, ¶5.A
[undisputed fact #6]);

5

As noted in note 3 on page 9, Magdalena and Socorro protested the Current APR Application.
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-

municipal purposes and commercial sales for uses at locations along the length of the
proposed pipeline (Currrent APR Application, Attachment 2, page 1, Section 1
[undisputed fact #7]); and

-

bulk sales for use by municipal and investor-owned utilities, commercial enterprises, and
state and federal government agencies (Current APR Application, Attachment 2, page 5,
Section III, ¶6.B [undisputed fact #8]).
Although this list may not include 11 separate possible uses,6 it is just as open-ended as

the comparable description in the Original APR Application. Because the Current APR
Application’s list is as unspecific as the list in the Original APR Application, this Court’s ruling
that the Original APR Application’s description was inadequate indicates that the description in
the Current APR Application is also insufficient.
ii.

The inadequacy of the Current APR Application’s
description of the place or places of use of water was
litigated in the Original APR Application proceeding.

In its proceeding addressing the Original APR Application, this Court also addressed the
failure of that Application to specify the place or places at which the beneficial use or beneficial
uses for the water to be appropriated would occur. This Court stated:
Subsection (A)(6) [of Section 72-12-3 NMSA 1978] requires an applicant to
designate “the place of use for which the water is desired.” For its proposed
places of use, Applicant identified 37 quarter sections on its ranch and “[a]ny
areas within Catron, Sierra, Socorro, Valencia, Bernalillo, Sandoval and Santa Fe
Counties that are situated within the geographic boundaries of the Rio Grande
Basin in New Mexico.” Amended [Original APR] Application, Attachment B.
2012 District Court Memorandum (Exhibit 7), p. 15.

6

The exact number of uses is difficult to determine because of the overlap between categories
such as municipal uses, municipal and investor-owned utilities, uses along the pipeline, and uses
by federal and state governments.
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As was noted above, this Court concluded that:
Because Applicant [APR] failed to specify beneficial uses and places of
use in its application [the Original APR Application] and chose to make general
statements covering nearly all possible beneficial uses and large swaths of New
Mexico for its possible places of use, the State Engineer had no choice but to
reject the application [the Original APR Application].
2012 District Court Memorandum, page 20.
The listing of possible places of use for the water to be appropriated in the Current APR
Application is similarly vague. It indicates that the water could be used:
-

in “[p]arts of Catron, Sierra, Socorro, Valencia, Bernalillo, Sandoval, and Santa Fe
Counties” (Current APR Application [Exhibit 1], page 2, ¶3 [undisputed fact #9]);

-

within the authorized service areas of Magdalena, Socorro, Belen, Los Lunas,
Albuquerque/Bernalillo County Water Utility Authority, and Rio Rancho (Current APR
Application, page 3, ¶5.g; Current APR Application, Attachment 2, page 4, ¶5.A
[undisputed fact #10]); and

-

at locations along the length of the proposed pipeline (Current APR Application,
Attachment 2, page 1 [undisputed fact #11]), which is projected to be approximately 140
miles long (Current APR Application, Attachment 2, page 4, Figure 6; Current APR
Application Attachment 2, Exhibit D, Appendix A, pages 13-16 [undisputed fact #13]).
As the language from this Court’s 2012 District Court Memorandum quoted above

indicates, this listing of “large swaths of New Mexico” as possible places of use for the water to
be appropriated is insufficient. The State Engineer therefore was required to reject the Current
APR Application, and this Court should dismiss that Application as well.
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b.

The litigation addressing the Original APR Application
determined that APR was not entitled to an evidentiary
hearing before the State Engineer.

Finally, in the litigation concerning the Original APR Application, this Court also
addressed APR’s allegation that it was entitled to but was inappropriately denied an evidentiary
hearing. This Court stated:
The State Engineer has the authority to deny underground water permits
without a hearing, NMSA 1978, §72-12-3.F (2001), a section in the groundwater
permitting statutes which the State Engineer cites, albeit incorrectly in his Order
Denying Application, ¶6. Applicant [APR] argues that once the OSE accepted the
application and published notice, the State Engineer could not reject the
application without a hearing. … The OSE staff did determine that the
[application] form had been completed with all the information required, but it
was within the State Engineer’s authority, pursuant to Section 72-12-3(F) to deny
the application without a hearing. ….
If the acceptance by the OSE under Subsection C [of Section 72-12-3
NMSA 1978] requires the hearing examiner under Subsection F to hold an
evidentiary hearing, the statutory language in Subsection F allowing him to deny
an application without a hearing would be negated.
2012 District Court Memorandum (Exhibit 7), pages 11-12.
Citing Weiland v. Vigil, 1977-NMCA-003, 90 N.M. 148, cert. denied, 90 N.M. 255, 561
P.2d 1348, this Court pointed out as well that a statute must be construed to give effect to every
part of the statute. 2012 District Court Memorandum, page 12.
This analysis is equally applicable to APR’s assertion in this proceeding that it was
entitled to but was inappropriately denied an evidentiary hearing. Section 72-12-3.F indicates
that the State Engineer may deny an application to appropriate ground water without holding a
hearing, and this Court has already ruled that Section 72-12-3.F applied to the State Engineer’s
denial of the Original APR Application. For that reason, the doctrine of collateral estoppel
indicates that Section 72-12-3.F applies to the State Engineer’s dismissal of the Current APR
Application as well.
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Conclusion
The Current APR Application fails to specify:
-

the beneficial use or beneficial uses for the water to be appropriated; and

-

the place or places where the beneficial use or beneficial uses of the water to be
appropriated would occur.

Thus the Current APR Application is invalid on its face, and it should be dismissed.
In addition, APR’s claim that it was inappropriately denied a public hearing is
unpersuasive for three reasons:
-

APR was not entitled to a public hearing;

-

APR has neither alleged nor demonstrated that there are any disputed material facts to be
considered in an evidentiary hearing; and

-

Even if APR was entitled to a public hearing, it was not inappropriately denied such a
hearing because the State Engineer’s Hearing Officer conducted a public hearing on the
motions for summary judgment filed below.
Finally, the doctrine of collateral estoppel indicates that this Court should dismiss the

Current APR Application because:
-

this Court has already determined in the proceeding addressing the Original APR
Application that failure to specify the beneficial use or beneficial uses for the water to be
appropriated and the place or places where that beneficial use or those beneficial uses
would occur renders an application to appropriate ground water legally insufficient; and

-

this Court has already ruled in the proceeding addressing the Original APR Application
that APR was not entitled to an evidentiary hearing before the State Engineer.
For these reasons, this Court should dismiss the Current APR Application.
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Dated: December 14, 2018.
NEW MEXICO
ENVIRONMENTAL LAW CENTER
_____________________________
Douglas Meiklejohn
Jaimie Park
Jonathan Block
Charles de Saillan
Eric Jantz
1405 Luisa Street, Suite #5
Santa Fe, NM 87505
Telephone: (505) 989-9022
Facsimile: (505) 989-3769
Electronic mail: dmeiklejohn@nmelc.org,
jpark@nmelc.org
Attorneys for the Community Protestants
listed on the following page.
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Attorneys for the following Protestants:
Gladys Baca; Robert and Mona Bassett; Patti BearPaw; Sue Berry-Fox; Ann Boulden; Donald
and Joan Brooks; Jack Bruton and Bruton Ranch, LLC; Lisa Burroughs and Thomas Betras, Jr.;
Charles and Lucy Cloyes; Michael D. Codini, Jr.; Randy Coil; James and Janet Coleman; Terri
Cook; Thomas A. Cook; Wildwood Highlands Landowners Association and its members; Randy
Cox; Nancy Crowley; Tom Csurilla and Elk Ridge Pass Development Company, LLC and Top
of the World Land Company, LLC; Roger and Jeanne Daigger; Michael and Ann Danielson;
Bryan and Beverley Dees; John and Eileen Dodds; Louise and Leonard Donahe; Patricia
Eberhardt; Roy Farr; Paul and Rose Geasland; Gila Conservation Coalition, Center for
Biological Diversity and Gila Watershed Alliance; Mary Rakestraw Greiert; Michael Hasson;
Don and Cheryl Hastings; Gary and Carol Hegg; Patricia Henry; Catherine Hill; Eric Hofstetter;
Sandy How; M. Ian and Margreet Jenness; Amos Lafon; Marie Lee; Cleda Lenhardt; Rick and
Patricia Lindsey; Victoria Linehan; Owen Lorentzen; Mike Loya; Sonia Macdonald; Robert and
Susan MacKenzie; Douglas Marable; Thea Marshall; Sam and Kristin McCain; Jeff McGuire;
Michael Mideke; Kenneth Mroczek and Janice Przylbyl Mroczek; Peter Naumnik; John
Naumnik; Regina Naumnik; Robert Nelson; Veronika Nelson; Walter and Diane Olmstead; Karl
Padgett; Max Padget; Leo Padgett; Patricia Padgett; Wanda Parker; Ray and Carol Pittman; John
Preston and Patricia Murray Preston; Daniel Rael; Stephanie Randolph; Mary Katherine Ray;
Kenneth Rowe; Kevin and Priscilla Ryan; Ray and Kathy Sansom; Christopher Scott Sansom;
John and Betty Schaefer; Susan Schudardt; Janice Simmons; Jim Sonnenberg; Anne Sullivan;
Margaret and Roger Thompson; Gloria Weinrich; James Wetzig and Maureen M. MacArt;
Donald and Margaret Wiltshire; and the following two associations and their members:
Homestead Landowners Association and its members, including but not limited to the following:
Joseph and Janet Siomiak, Patricia Germain, Bette Dugie, Jonathan Benedict, Michael Murray,
John Pohl, Parker Fillion, Barbara Owens; and Abbe Springs Homeowners Association and its
members, including but not limited to the following: Raven Reitstetter, Nancy Crowley, Chris
and Helen Dossett, Kristin Ekvall, Kenneth and Diana Fry, Albert Goodman, William Gysin, Jeff
McGuire, Rozalyn Murphy, Janice Simmons, Ronald Wilson, Paul G. Kotula, Karl and Jane
Mears, Thomas and Linda Pampinella, David P. Smith, Carmela L. Warner, Lisa Burroughs, and
Tom Betras.
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Hearing No. 17-005
OSE File No. RG-$9943 POD
1 through POD 37

REPORT AND RECOMMENDATION
GRANTING MOTIONS FOR SUMMARY JUDGMENT

This matter came before Uday V. Joshi, the State Engineer’s Hearing Examiner following
a Hearing held in Reserve, New Mexico on December 13, 2017, on two Motions for Summary
Judgment filed in the above-captioned matter: (1) Motion for Summary Judgment and
Memorandum in Support filed on September 26, 2017 (MSJ1) by Community Protestants; and
(2) Motion for Summary Judgment and Memorandum in Support filed on October 16, 2017
(MSJ2) by Catron County Board of County Commissioners (Catron County).
At the hearing held on December 13, 2017, the Hearing Examiner heard argument from
the following:
Movants: Douglas J. Miekeljohn, Esq., presented argument on behalf of Community
Protestants in support of MSJ1. Pete V. Domenici Jr. Esq., (also in support of MSJI) presented
argument on behalf of Catron County in support of MSJ2.
Joinders in support of MSJY: 1) Peter White, Esq., presented argument in support of
Cuchillo Valley Community Ditch Protestants’ Joinder to MSJY; 2) Sarnantha Ruscavage-Barz,
Esq., presented a brief argument in support of Wild Earth Guardians’ Joinder to MSJ1; 3) Jessica
Aherly, Esq., presented argument in support of Pueblos’ (San Felipe, Santa Ana, Sandia, and
Tsleta) Joinder to MSJ1; 4) Tessa Davidson, Esq., presented oral argument in support of Hands’
Joinder to MSJ1; 5) Jane Marx. Esq., argued in support of Navajo Nation’s Joinder to MSJY; and
6) Pete Domenici, Esq., presented argument in support of Catron County Board of County
Commissioners’ Joinder to MSJ1.
The following Parties appeared telephonically in support of MSJ1 :1 Simeon Herskovitz,
Esq., presented a brief argument on behalf of San Augustin Water Coalition’s Joinder to MSJ1;

The Notice of Oral Argument issued on November 16, 2017 identified Reserve, New Mexico for the location of
the December 13, 2017 Hearing. On December 9, 2017, the above-mentioned Joinders filed a Motion to Appear
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Olivia Mitchell, Esq., represented New Mexico F arm and Livestock Bureau in support of its
Joinder to MSJ1; Jonathan Roehi, Esq., represented Pecos Valley Artesian Conservancy District
in support of its Joinder to MSJ1; and Jeffrey H. Aibright, Esq., represented Kokopelli Ranch,
LLC.
The following Parties appeared in support of MSJ2: Tessa Davidson, Esq., presented
argument on Hands’ Joinder to MSJ2;
Respondents: 1) Jeffrey J. Wechsler, Esq., and John B. Draper representing Applicant
Augustin PLains Ranch, LLC. (APR), presented argument and their Response to MSJY and
MSJ2; 2)

L. Christopher Lindeen, Esq., representing the Water Rights Division (WRD),

presented argument and its Response to M$J1 and MSJ2.
Hearing/Oral Argument:
The Hearing Examiner permitted only the Movants and Respondents to provide Oral
Argument in support of their respective positions. In brief the arguments presented in support of
MSJ1 and MSJ2 asserted the following: 1) the Corrected Application is incomplete; 2) the
Corrected Application is no different than the previously dismissed application and should be
denied on the principles of res judicata; 3) the Corrected Application is facially invalid and it
does not provide a sufficient degree of specificity in order for it to be analyzed; 4) the Corrected
Application is speculative and, therefore, contrary to sound public policy and is detrimental to
the public welfare of the state.
BACKGROUND
Applicant Augustin Plains Ranch, LLC., (APR) filed its Corrected Application on July
14, 2014, and subsequently on December 23, 2014, and on April 28, 2016, amended or revised
its Corrected Application No. RG-$9943 with the State Engineer for Permit to Appropriate
Groundwater in the Rio Grande Underground Water Basin of the State of New Mexico.
This Corrected Application follows APR’s previous Application that the State Engineer
denied on March 30, 2012 (SE Denial). The District Court affirmed the denial on January 3,
2013 (Reynolds Order).

The Reynolds Order followed the District Court’s Memorandum

Decision on Motion for Summary Judgment dated November

14, 2012

(Reynolds

Telephonically. As a result, the parties were provided a teleconference number to participate. The 1-Tearing
Examiner, however, given the situation, requested and all parties provided, an acknowledgment that appearing
telephonically may compromise the clarity of the digital recording and any arguments made telephonically may not
be audible and I or clear and that they would waive any resulting prejudice.
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Memorandum).

APR filed this Corrected Application to address the deficiencies and issues

identified in the SE Denial and the Reynolds Memorandum. Having fuily considered the matter
and being fully briefed in the premises, the Hearing Examiner finds the following:
1)

Beneficial Use is the basis, the measure and limit of a water right. NM Const. Art

XVI. §3.
2)

The jurisdiction of the State Engineer is invoked pursuant to Articles 2, 5 and 12

of Chapter 72 NMSA 197$.
3)

The State Engineer has jurisdiction of the parties and the subject matter.

4)

NMSA 197$, Section 72-12-7 (C) states, “[i]f objections or protests have been

filed within the time prescribed in the notice or if the state engineer is of the opinion that the
permit should not be issued, the state engineer may deny the application or, before he acts on the
application, may order that a hearing be held.”
5)

On December 13, 2017, the State Engineer’s Hearing Examiner conducted a

hearing on MSJ1 and MSJ2.
DISMISSAL ON SUMMARY
CHAPTER 72 AND 19.25.2 NMAC
6)

JUDGMENT

CONFORMS

WITH

APR asserts that the State Engineer is required to hold an evidentiary hearing

pursuant to NMSA 197$, Sections 72-2-16 and 72-2-17.
7)

As has been the practice of the State Engineer’s Hearing Unit since its inception,

dispositive motions such as Motions to Dismiss and Motions for Summary Judgment are
consistently scheduled for hearing and decided in order to expedite the proceedings, determine
whether genuine issues of material fact exist and whether an evidentiary hearing pursuant to
NMSA 1978, Section 72-2-17 is required.
8)

Briefing and oral argument in a hearing before the State Engineer’s hearing

examiner, following the filing of a Motion for Summary Judgment, provides litigants a full and
fair opportunity to be heard on all issues raised in such a motion.
9)

Action on a motion for summary judgment may result in the dismissal or denial of

an application or protest, but only after all parties have been offered a full and fair opportunity
for briefing and to present oral argument at a hearing.
10)

The granting of a Motion for Summary Judgment and denial or dismissal of an

application, after briefing and oral argument in a hearing before the State Engineer’s hearing
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examiner, satisfies the requirement of a hearing held before the State Engineer before an appeal
may be taken to the district court under NMSA 1978, Section 72-2-16. The Court’s decision in
Derringer v. Turney, 2001 -NMCA-075, is not to the contrary. In

Derringer

the Court held that

the State Engineer was required to provide a requested post-decision hearing after granting a
motion for summary judgment where the aggrieved party did not receive a hearing prior to the
granting of the motion. Here, in contrast, the parties both in favor of the motion for summary
judgment and those opposed participated in the hearing before the State Engineer’s Hearing
Examiner on December 13, 2017.
11)

APR argues that the State Engineer must consider the full merits of its Corrected

Application in an evidentiary hearing, including questions on the availability of water for
appropriation and the potential impacts on other water rights. APR’s argument is a misreading of
NMSA 1978, Sections 72-2-16 and 72-2-17. APR’s reading, if given credence, would
compromise and unduly limit proceedings before the State Engineer, which are intended to
follow the New Mexico Rules of Civil Procedure as far as possible, and to be judicially efficient.
It would require an evidentiary hearing on technical issues of hydrology and other matters in
cases when, as a matter of law and on undisputed material facts, an application should be denied
or dismissed.
12)

In this case, the Respondent does not present any genuine issues of disputed

material fact and, therefore, the State Engineer may determine, as a matter of law, whether the
movants are entitled to an order that dismisses or denies the application.

This is in full

compliance with the applicable Hearing Unit Rules and Regulations. See 19.25.2 NMAC, See
also 19.25.2.6 NMAC (“The objective of this rule is to establish procedures that govern hearings
before the state engineer and the hearings unit and to ensure the expeditious and orderly handling
of all administrative and enforcement matters consistent with the requirements of due process.”)
UNDISPUTED MATERIAL FACTS
13)

APR filed its Corrected Application on July 14, 2014, December 23, 2014, and

April 28, 2016.
14)

The Corrected Application is for the appropriation of 54,000 acre-feet per annum

of groundwater from 37 wells in the Rio Grande Underground Water Basin.
15)

The Corrected Application identified the location of the 37 wells intended for the

diversion of 54,000 afa.
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The Corrected Application identified the purpose of use as municipal purposes

16)

and commercial sales.
The Corrected Application identified the place of use as “parts of Catron, Sierra,

17)

Socono, Valencia, Bemalillo, Sandoval, and Santa Fe Counties.”
1$)

APR requested to have the Corrected Application heard in two stages.

19)

Stage 1 would “consist of an evaluation of the hydrological issues

...

including

the amount of water available for appropriation without impairing other water rights....”
Stage 2 would “consist of the finalization of the individual purposes of use, places

20)

of use, and amounts for each use.. .with additional detail regarding the types and places of use
for the water.
21)

. .

The Corrected Application, as filed, did not describe in detail the purposes, places

of use or amounts of use of any individual users.
22)

APR generally identified seven counties in which it proposed that water would be

put to beneficial use but did not identify a specific county in which a contractual agreement had
been reached for APR to serve as a water provider.
23)

APR did

not

provide any detail on the delivery and use of water by any specific

municipalities, or identify any existing contractual agreement for the delivery of water to any
municipality or other commercial user.
THE WRD PROPERLY FOUND THE CORRECTED APPLICATION TO
BE FACIALLY VALID AND COMPLETE
24)

Movants assert that the Corrected Application is incomplete and that

consideration of the Corrected Application is barred under the principles ofresjudicata.
25)

NMSA 1978, Section 72-12-3 (A) requires that an applicant designate: 1) the

underground water basin from which the water is to be appropriated; 2) the beneficial use to
which the water will be applied; 3) the location of the proposed wells; 4) the owner of the lands
on which the wells are to be situated; 5) the amount of water; 6) the place of use for which the
water is desired; and 7) if the use is for irrigation, the description of the land to be irrigated and
the name of the owner of the land.
26)

The WRD applies the rules and regulations and statutes that govern applications

filed with the Office of the State Engineer to determine whether an application is complete.
27)

Here, the WRD deemed the Corrected Application complete because all
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information required by NMSA 1978, §72-12-3 had been provided on the application form.
28)

The Corrected Application is facially valid in that it meets the minimum

requirements of the statute. See NMSA 1978, §72-12-3.
29)

The WRD correctly determined that the Corrected Application is administratively

complete for purposes of its acceptance for filing and public notice.
30)

The determination by the WRD that an application is administratively complete

does not include a determination of whether an application is speculative.
31)

The WRD did not make a determination of whether the Corrected Application

was speculative.
32)

The Corrected Application is sufficiently different from the previous iteration so

as not to be barred under the principle ofresjudicata.
33)

Only the State Engineer may determine whether an application as filed is in

conformance with New Mexico law.
THE NEW MEXICO CONSTITUTION, THE WATER CODE, AND THE
LAW OF PRIOR APPROPRIATION AND BENEFICIAL USE GOVERN
APPLICATIONS FOR PERMIT
34)

“The unappropriated water of every natural stream, perennial or torrential within

the State of New Mexico, is hereby declared to belong to the public and to be subject to
appropriation for beneficial use, in accordance with the laws of the state.

Priority of

appropriation shall give the better right”. N.M. Const. Art XVI §2.
35)

“Beneficial Use shall be the basis, the measure and the limit of the right to the use

of water.” N.M. Const. Art. XVI §3
36)

“All natural waters flowing in streams and watercourses, whether such be

perennial, or torrential, within the limits of the state of New Mexico, belong to the public and are
subject to appropriation for beneficial use.” NMSA 197$,
37)

§

72-1-1.

“The water of underground streams, channels, artesian basins, reservoirs or lakes,

having reasonably ascertainable boundaries, are hereby declared to be public waters and to
belong to the public and to be subject to appropriation for beneficial use.” NMSA 1978,

§

72-

12-1.
38)

Water rights in New Mexico are developed under the doctrine of prior

appropriation. Muliheiser v. Long, 1900-NMSC-0l2, 3; Albuquerque Lund & Irrig’n Co. v.
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Gutierrez, 1900-NMSC-017,
39)

¶ 32; Snow v.

Abalos, 1914-NMSC-022, ¶9.

Prior to the enactment of the New Mexico water code in 1907, the New Mexico

Supreme Court declared speculation and monopoly to be contrary to the law of prior
appropriation. Miliheiser v. Long, 1900-NMSC-012, ¶31-32.
40)

The 1907 water code did not supplant the common law of prior appropriation, but

rather was merely declaratory of the law as it had already been established in New Mexico by
jtidicial decisions. Hagerman Jrrig’n Co. v. Mcliziny, 191 1-NMSC-021, ¶4; see also Yeo v.
Tweedy, 1929-NMSC-033, ¶8.
41)

Provisions of both the New Mexico Constitution and the New Mexico water code

reflect and incorporate basic principles of the law of prior appropriation.
42)

The right of the public to appropriate the public waters of the State of New

Mexico for beneficial use and priority of appropriation are key pillars of prior appropriation law
in New Mexico.
43)

In addition to New Mexico reported decisions, it is beneficial to look to Colorado

case law, another western state whose administration of water rights is governed under the prior
appropriation doctrine. See, e.g., Albuquerque Land & Irrigation Co., 1900-NMSC-017.
State ex rd. Reynolds v. South Springs Co., 1968-NMSC-023,

¶

¶

31;

19-22; State cx rd. Office of the

Stctte Engineer v. Lewis, 2007-NMCA-008, ¶ 40
44)

The evolution of Colorado’s water doctrine concerning speculation may serve as

guide for New Mexico to continue its development of the same. See, e.g., Denver v. Northern
Colorado Water Dist., 130 Cob. 375, 408, 276 P.2d 992, 1009 (1954); Colorado River Water
Conservation District v. Vidler Tunnel Water Co., 197 Cob. 413, 594 P. 2d 566, 568 (1979);
Vermillion Ranch Ltd., Partnership v. Rafiopoulos Brothers, 2013 Cob. 41, 34, 307 P.3d 1056,
1064 (2013)
45)

The Colorado Courts and legislature have long wrestled with the challenge of how

to evaltiate the possible speculative nature of water rights applications, and have developed,
based on principles of the prior appropriation doctrine, standards or elements to guide that
evaluation under what is known as the ‘anti-speculation doctrine’. See Aaron Pettis, Conditional
Water Rights and the Problem of Speculation, 18 U. Deny. Water L. Rev. 3 12 (2015); Vidiler,

594 P.2d 566; C.R.S.

§

37-92-103(3)(a), 37-92-305(9)(b); Vermillion, 307 P.3d 1056; Front

Rcu?ge Resources, LLC v. Cob. Groundwater Comm ‘n No.
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15-CV-3 0493 (Adams County

District Court) (May 26, 2016).
46)

Colorado Law provides several standards or factors for the evaluation of whether

a water right application is speculative, including the specific plan test and the can and will test.
See C.R.S. §S 37-92-l03(3)(a), 37-92-305(9)(b). These standards can serve as guides for the
evaluation of whether an Application for a new appropriation in New Mexico is speculative.
GRANTING THIS APPLICATION WILL DEPRIVE THE PUBLIC OF
ITS RIGHT TO APPROPRIATE WATER FOR BENEFICIAL USE
47)

It is the long-standing policy of the State Engineer to encourage the beneficial ttse

of water while protecting existing water rights.
4$)

The New Mexico Constitution and the New Mexico water code recognize the law

of prior appropriation and the principle that the waters of the State of New Mexico belong to the
public and are available for appropriation for beneficial use.
49)

Granting the Corrected Application would allow APR to tie up, or otherwise

make unavailable for appropriation by the public, 54,000 acre-feet of water without any
proposed or intended application of water to beneficial use by the applicant itself. This would
deprive the public of the opportunity under the law of prior appropriation and our water code and
Constitution to appropriate that water for beneficial use.
50)

In the Corrected Application, APR proposes a two-stage administrative hearing

process for the State Engineer to consider the Corrected Application.
51)

Upon completion of the proposed first stage, intended to allow APR to determine

the amount of water available, APR proposes that “[t]he individual detailed purposes and
amounts of use will be finalized in Stage 2 of the application process, in conjunction with the
amended and additional information to be included in the Amended Application.”.
52)

APR further proposes that “places of use will be finalized in Stage 2 of the

Application process, in conjunction with the amended and additional information to be included
in the Amended Application.”
53)

Administrative proceedings before the State Engineer are neither the time nor the

place for Applicants to develop their intentions. Those intentions should be well-developed
based on reasonable projections of future demand and clearly and specifically articulated in the
application.
54)

In one of the first cases to articulate what later came to be codified as the specific
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plan test, the Colorado Supreme Court stated: “[o]ur constitution guarantees a right to
appropriate, not a right to speculate. The right to appropriate is for use, not merely for profit. As
we read our constitution and statutes, they give no one the right to preempt the development
potential of water for the anticipated future use of others not in privity of contract, or in any
agency relationship, with the developer regarding that use. To recognize conditional decrees
grounded on no interest beyond a desire to obtain water for sale would as a practical matter
discourage those who have need and use for the water from developing it. Moreover, such a rule
would encourage those with vast monetary resources to monopolize, for personal profit rather
than for beneficial use, whatever unappropriated water remains.” Vidler, 594 P.2d 566, 568.
55)

There are numerous parallels between NMSA 197$, Section 72-1-9 and the

“specific plan” test in Colorado.
56)

In New Mexico, “[m]unicipalities, counties, state universities and public utilities

supplying water to municipalities or counties shall be allowed a water use planning period not to
exceed forty years.” NMSA 1978, Section 72-1-9.
57)

APR is not one of the 72-1-9 entities listed above, does not have a vested interest

in the lands or facilities proposed to be served by the requested appropriation, nor does it have an
agency relationship with any of the entities listed in Section 72-1-9.
5$)

Similar to NMSA 197$, Section 72-1-9, the Colorado water code distinguishes

pttblic and private enterprises in its definition of “appropriation” and requirements with respect
to each:
“Appropriation” means the application of a specified portion of the waters
of the state to a beneficial use pursuant to the procedures prescribed by
law; but no appropriation of water, either absolute or conditional, shall be
held to occur when the proposed appropriation is based upon the
speculative sale or transfer of the appropriative rights to persons not
parties to the proposed appropriation, as evidenced by either of the
following:
The purported appropriator of record does not have either a legally
(I)
vested interest or a reasonable expectation of procuring such interest in the
lands or facilities to be served by such appropriation, unless sitch
appropriator is a governmental agency or ctn agent in fact for the persons
proposed to be benefited by such appropriation

The purported appropriator of record does not have a specific plan
(II)
and intent to divert, store, or otherwise capttire, possess, and control a
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specific quantity of water for specific beneficial uses.”
C.R. S. 37-92-103 (3)(a) (emphasis added).
59)

Both New Mexico Law and Colorado Law, NM$A 1978, Section 72-1-9 and

C.R.S. 37-92-103(3)(a)(II), respectively, require public entities to show that the proposed
appropriation is consistent with its reasonably anticipated water requirements.
60)

“Requiring adjusted, realistic estimates of future need in subsequent diligence

proceedings is consistent with the purpose underlying both the anti-speculation doctrine and
diligence requirement, i.e., preserving unappropriated water for future users having legitimate,
documented needs.” Fagosa Area Water and Sanitation Dist v. Trout Unlimited, 170 P.3d 307,
316 (2007).
61)

That mandate in Colorado is implemented through the “specific plan” test. Petfis,

supra, at 329.

62)

The “specific plan” test creates a standard by which a public appropriator may be

granted a conditional right to appropriate water if certain conditions are met.
63)

The Court in Vidler held that an application for a conditional appropriation could

be deemed to be speculative and conjectural when it is based on a hypothetical sale or transfer of
water rights for a yet-to-be identified entity.
64)

Conditional appropriations2 in Colorado intended to serve municipal needs

require a specific plan, and a showing “that the contracted-for amount is necessary for the
entity’s reasonably anticipated needs, based on substantiated projections of population growth.”
Upper Yampa Water Conservancy Dist., 249. P.3d at 800.
65)
I7icller (CR8.
put

More specifically, after codification of the anti-speculation principle articulated in

§ 37-92-103(3)(a)), in order to defeat a claim of speculation, the applicant must

forth a specific plan to divert and control a specific quantity of water for specific beneficial

uses,

and demonstrate the non-speculative need for the amount of water claimed. Vermillion

2

Under Colorado law, a conditional water right is defined as “a right to perfect a water right with a certain priority
date upon the completion with reasonable diligence of the appropriation upon which such water right is to be based.”
C.R.S. § 37-92-103(6). “To establish a conditional water right, an applicant must show in general that a ‘first step’
toward the appropriation of a certain amount of water has been taken, that the applicant’s intent to appropriate is not
based upon the speculative sale or transfer of the appropriative rights, and that there is a substantial probability that
the applicant can and will complete the appropriation with diligence.” City of Thornton v. BUou Irrigation
Company, 926 P.2d 1, 31(1996). The adjudication of a conditional water right in Colorado is roughly analogous to
the approval by the State Engineer of an application for a permit to appropriate water for beneficial use under New
Mexico law.
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Ranch, 307 P. 3d 1056,

¶J

34, 35 (quoting Upper Yampa Water Conservancy Dist., 249. P.3d at

$00).
66)

The Corrected Application expresses APR’s intent to provide water for municipal

purposes to the following municipalities and entities: Magdalena, Socorro, Belen, Los Lunas,
Albuquerque Bernalillo County Water Utility Authority, and Rio Rancho, but it does not
demonstrate the existence of a contractual agreement for the purchase or delivery of water with
any of these municipalities or entities.
67)

Attachment 2 Exhibit E to the Corrected Application suggests that the City of Rio

Rancho may be interested in discussing water purchase in the event that APR is successful in its
application.
68)

The attacliment evinces, at best, the City of Rio Rancho’s possible future use of

the applied-for water rights. These circumstances are comparable to those considered by the
Colorado Supreme Court in Vidler (“Vidler has no firm contractual commitment from any
municipality to use any of the water. Even the City of Golden has not committed itself beyond
an option which it may choose not to exercise. The mere negotiations with other municipalities
clearly do not rise to the level of definite commitment for use required to prove the intent here
required.”).
69)

APR is not an entity covered under NMSA 1978, Section 72-1-9 and, therefore,

does not benefit from a 40-year planning horizon to hold water unused for future growth and
demand.
70)

At the hearing held on December 13, 2017, APR averred that it is not required

under New Mexico Law to have any contractual agreements in place for the purchase or delivery
of water. This is a fundamental misapprehension of New Mexico law with respect to the
evaluation of an application for a permit for a new appropriation of water, and raises the question
of speculation.
71)

APR does not identify how the 54,000 afa that it seeks to appropriate would be

allocated to each of the municipalities identified in its application.
72)

APR has shown neither: (1) a contractual agreement or an agency relationship

with the municipalities identified in the Corrected Application, nor (2) a specific plan for the
purchase and delivery of a specific amount of water for specific beneficial uses to meet the
reasonably anticipated needs of those municipalities.
Page 11

of 13

73)

An application for a new appropriation of water of this size and nature for

municipal purposes should, with specificity, identify for each municipality: reasonable,
substantiated projections of future demand, and the respective quantities, purposes and places of
use for each identified user.
74)

Similar to the diligence required to put water to beneficial use to establish a water

right under New Mexico law (see NMSA 197$, Sections 72-5-8, 72-5-14), the Colorado
legislature has codified a diligence requirement for an approval of an application for a
conditional water right in C.R.S. §37-92-305(9)(b).
75)

Both New Mexico and Colorado require that a water right be perfected with

diligence and within a reasonable time.
76)

In Verm il/ion, the Court stated, that “an applicant bears the burden to demonstrate

that: 1) it has taken a ‘first step,’ which includes an intent to appropriate the water and an overt
act manifesting such intent; 2) its intent is not based on a speculative sale or transfer of the water
to be appropriated; and 3) there is a substantial probability that the applicant “can and will”
complete the appropriation with diligence and within a reasonable time.” 307 P.2d 1056, ¶44.
77)

APR has invested significant time and resources into the conceptual development

of a project and pipeline for the delivery of water for municipal and commercial purposes, but
that must be considered in light of the need to demonstrate a specific plan, the probability of
implementation, the requirement that water be applied to a beneficial use within a reasonable
time, and the reasonably anticipated needs of any municipal entities involved.
7$)

All APR has established is that it wants to appropriate and convey water to

uncommitted municipalities or entities in unknown quantities.
79)

Here, there is a striking absence of information, namely agreements with specific

end-users for specific quantities and purposes that APR could rely upon to defeat a claim of
speculation and show a substantial probability that it will complete the proposed appropriation
with diligence by placing water to beneficial use within a reasonable period of time.
$0)

Approval of the Corrected Application would “encourage those with vast

monetary resources to monopolize, for personal profit rather than for beneficial use, whatever
unappropriated water remains.” Vidler, 594 P.2d 566, 568
$1)

Approval of the Corrected Application would be contrary to long established

principles of the law of prior appropriation embodied in our Constitution and water code.
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$2)

In the absence of a specific plan to appropriate a specific quantity of water for

specific identified beneficial uses, there is no showing of a non-speculative need, which is a
requirement for the issuance of a permit under which a water right may be developed.
Therefore, the Hearing Examiner recommends that MSJ1 and MSJ2 be granted. All of
the findings of fact and conclusions of law set out above collectively support the conclusion that
APR’s Corrected Application is speculative and should be denied. Hearing No. 17-005 should
be dismissed and the Corrected Application (OSE file No. RG-$9943 POD 1 through POD 37)
should be denied as a matter of law.
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do Olivia R. Mitchell, Esq.
P.O. Box 1415
Roswell, NM 88202-1415
575-624-2463
al onesh2olawyers.corn;
ornitchell@h2o1awvers.com

HENNIGHAUSEN & OLSEN, L.L.P.
do A.J. Olsen, Esq.
do Jonathan E. Roehik, Esq.
P.O. Box 1415
Roswell, NM 88202-1415
575-624-2463
ajo1sen@h2olawyers.com;
jroehlk@h2olawyers.com

Co-counsellor New Mexico farm & Livestock Bureau and
Catron County farm & Livestock Bureau

Co-counsel for Fecos Valley Artesian Conservancy
District

Lisa Henne, Esq.
New Mexico State Land Office
P.O. Box 114$
Santa Fe, NM 87504-1148
(505) 827-5702
lhenne@slo.state.nm.us

Jane Marx, Esq.
2825 Candelaria Road NW
Albuquerque, New Mexico 87107
(505) 344-1176 (office)
(505) 453-5071 (cell)
janernarx@earthlink.net

A ttorneyfor State ofNew Mexico
Commissioner ofPublic Lands

Attorney for Pueblo ofZuni
and Pueblo ofSan feltpe

ABERLY LAW FIRM
c/o Jessica R. Aberly, Esq.
2222 Uptown Loop, N.E., #3 209
Albuquerque, NM 87110
(505) 977-2273
aberlylaw@swcp.com

University of New Mexico
do P.J. Hart, Office of University Counsel
1 University of New Mexico
MSC 05 3440
Albuquerque, NM $713 1-0001
505-277-5035
PAHart@salud.unm.edu

A ttorneyfor Pueblo ofSandia

Attorney for University ofNew Mexico

JOHNSON BARNHOUSE & KEEGAN, LLP
do Veronique Richardson, Esq.
do Karl E. Johnson, Esq.
7424 4th St., N.W.
Los Ranchos de Albuquerque, NM 87 107-6628
505-842-6123
vrichardson@indiancountrylaw. corn;
kjohnson@indiancountrylaw.com
Attorneys for Pueblo ofSanta A na

NAVAJO NATION DEPARTMENT OF
JUSTICE
do M. Kathryn Hoover, Esq.
do Lisa Yellow Eagle, Esq.
Water Rights Unit
P.O. Drawer 2010
Window Rock, AZ $6515
928-871-7510
Email: khoover@nndoi.org;
Lyefloweagle@nndojrg
Co-Counselfor Navajo Nation

Samantha M. Ruscavage-Barz, Esq.
516 Alto Street
Santa fe,NM $7501
(505) 401-4180
sruscavaebarz@wildearthguardians .org
A ttorney for Wlldearth Guardians
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ADVOCATES FOR COMMUNITY &
ENVIRONMENT
do Simeon Herskovits, Esq.
do Iris Thornton, Esq.
P.O. Box 1075
El Prado, New Mexico 87529
(575) 758-7202
simeon@cornrnunityandenvironment.net

Co-Counselfor San Augustin Water Coalition fSA JVc’,)

Christopher D. Shaw, Esq.
New Mexico Interstate Stream Commission
5550 San Antonio Drive, NE
Albuquerque, NM 87109-4127
505-383-4054
Email: chris.shaw@state.nm.us
Attorney for New Mexico Interstate Stream Commission

SONOSKY, CHAMBERS, MIELKE &
BROWNELL, LLP
c/o David Mielke, Esq.
500 Marquette Avenue NW, Stiite 660
Albuquerque, New Mexico $7102
(505) 247-0147
Drnielke@abgsonosky.com;
Sjonesabqsonosky.com
Attorneyfor Pueblo of1steta

NEW MEXICO ENVIRONMENTAL LAW CENTER
do Douglas Meiklejohn, Esq.
c/o Jaimie Park, Esq.
c/o Jon Block, Esq.
do Eric Jantz, Esq.
1405 Luisa Street. Ste. 5
Santa Fe. NM $7505
(505) 989-9022

drneiklejohn(Ziinrnelc.org
jparkiinme1c.org
Co-counselfor NMELC GROUP:
Manuel and Gladys Baca; Robert and Mona Bassett; Patti BearPaw; Sue Berry-fox; (Babe) Ann Boulden; Donald and Joan
Brooks; David and Tern Brown; Jack Bruton and Bruton Ranch, LLC; Lisa Burroughs and Thomas Betras, Jr.; Charles and
Lucy Cloyes; Michael D. Codini, Jr.; Randy Coil; James and Janet Coleman; Thomas A. Cook; Wildwood Highlands
Landowners Association; Randy Cox; Nancy Crowley; Tom Csurilla; Elk Ridge Pass Development Company, LLC; Tot) of
the World Land Company, LLC; Roger and Dolores Daigger; Michael and Ann Danielson; Bryan and Beverly Dees; John
and Eileen Dodds; Louise and Leonard Donahe; Patricia Eberhardt; Roy Farr; Paul and Rose Geasland; Gila Conservation
Coalition Center for Biological Diversity and Gila Watershed Alliance; Mary Rakestraw Greiert; Michael Hasson; Don and
Cheryt Hastings; Gary and Carol Hegg; Patricia Henry; Catherine Hill; Eric Hofstetter; Sandy How; M. Ian and Margaret
Jenness; Amos Lafon; Marie Lee; Cleda Lenhardt; Rick and Patricia Lindsey; Victoria Linehan; Owen Lorentzen; Mike
Loya; Sonia MacDonald; Robert and Susan MacKenzie; Douglas Marable; Thea Marshall; Sam and Kristin McCain; Jeff
McGuire; Michael Mideke; Kenneth Mroczek and Janice Przylbyl Mroczek; Peter Naumnik; John Naumnik; Regina
Naumnik; Robert Nelson; Veronika Nelson; Walter and Diane Olmstead; Dennis and Gertrude O’Toole; Karl Padgett, Max
Padget & Leo Padgett; Barney and Patricia Padgett; Wanda Parker; Ray and Carol Pittman; John Preston and Patricia Murray
Preston; Daniel Rael; Stephanie Randolph; Mary C. Ray; Kenneth Rowe; Kevin and Priscilla Ryan; Ray and Kathy Sansorn;
Christopher Scott Sansom; John and Betty Schaefer; Susan Schuhardt; Ann and Bill Schwebke; Janice Simmons; Jim
Sonnenberg; Margaret and Roger Thompson; Gloria Weinrich; James Wetzig and Maureen M. MacArt; Donald and Margaret
Wiltshire and Wildwood Landowners Association; Joseph and Janet Siomiak; Homestead Landowners’ Association, Kristin
Ekvall; Bette Dugie; Abbe Springs Homeowners Association; and Anne Sullivan.
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Victor Anspach
HC 61, Box 15
Datil,NM $7821

Mary Annette Boulden
P.O. Box 52$
Datil NM $7821

Andres Aragon
HC62, Box 625-7
Datil,NM 87821

Theresa J. Bottomly
P.O. Box 1773
Socorro, NM 7801

Frank Baker
P.O. Box 156
Datil,NM 87821-0156

Allen Bassler, M.D.
Wanda Bassler
P.O. Box 497
Datil, NM 87821

Clark & Midge Bishop
20 Falcon Crest, HC 61 Box 3917
Datil, NM 87821

Dorothy Brook
P.O. Box 1925
Socorro, NM 87801

Baxter B. Brown & Sherry L.
fletcher
602 N. Broadway
TorC,NM 87901

Jack Brunacini and
Janice Brunacini
P.O. Box 225
Magdalena, NM 87825

James Cherry
$05 Kelly Road
Magdalena, NM 97925

Dean Crane
P.O. Box 83
Magdalena, NM 87825

Barbara Daitch, CPA
P.O. Box 31
Datil, NM $7821

Sandra Coker
Carol Coker
P.O. Box 2
Datil, NM 8782 1-0002

David and Martha Dalbey
HC 61, Box 1526
Datil, NM 87821

Hara Davis
P.O. Box 433
Ctiff NM $8028

Thomas Dolan
P.O. Box 65i
Pie Town, NM 87827

Lloyd Daniels
15829 West 9 Road
Park Hill, OK 74451

Monte Edwards
P.O. Box 301
Datil,NM $7821

Elena farr

Karen Farr
P.O. Box 1000
Datil, NM $7821

Sam farr
P.O. Box 1000
Datil, NM 87821

Freddy and Yvonne Ferguson
P.O. Box 767
Datil. NM $7821

Connie Gibson
P.O. Box 83
Magdalena, NM 87825
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Henry Edwards
P.O. Box 1000
Datil,NM $7821

F arr Cattle Co.
Roy I. farr, President
Dana Farr-EdwardsP.O. Box
1000
Datil,NM $7821
Lucy Fowles
P.O. Box 124
Datil, NM $7821

Nelson Garber
P.O. Box 774
Datil, NM 87821

O.R. and Sharon Gigante
15 Turquoise Trail
Datil,NM $7821

Suzanne Garrigues
506 Greenwood Road
Baltimore, MD 21204

Mary Horn
4905 Haines Ave. N.E.
Albuquerque, NM 87110

Fancier Gotesky
P.O. Box 616
Magdalena, NM 87825

Randall Greenwood
P.O. Box 26
Aragon, NM 87820

Raymond and Linda Gray
HC 61, Box 1515
Datil,NM 87821

Amber Gum
Bertie Gum
P.O. Box 417
Magdalena, NM 87825-0417

James Hall
P.O. Box $00
Magdalena, NM $7825

James M. Hall, M.D. and
Linn Kennedy Hall
P.O. Box 740
Datil,NM $7821

Dennis Inman
P.O. Box 148
Quemado, NM $7829

John Hanrahan and
Ruth Hanrahan
P.O. Box 730
Pie Town, NM 87827

John Hand
P.O. Box 159
Datil, NM 87821

Fred Hunger and
Leslie Hunger
HC 61, Box 152$
Datil, NM 87821

Dallas Hurt
P.O. Box 143
fairacres, NM 88033

Gary L. McKennon
11112 Huerfano, N.E.
Albuquerque, NM $7123

Lynn Daniel Montgomery
240 Cam mo De Las Huertas
Placitas, NM $7043

Linda Major
P.O. Box 206
Magdalena, NM $7825

Randell & Mary Lynn Major
P.O. Box 244
Magdalena, NM 87825

Major Ranch Realty
Randell Major
P.O. Box 244
Magdalena, NM 87825

Karl and Ann Kohier
P.O. Box 1034
Magdalena, NM 87825

Montosa Ranch
Dale Armstrong
P.O.Box326
Magdalena, NM 87825

Nick and Laurene Morales
6330 Roadrunner Loop
Rio Rancho, NM $7144

Janet Mooney
2003 Wolf Creek Pass
Lewisville, TX 75077-7546

Jamie OGorman
P.O. Box 594
Datil,NM 87821

Karen Rhoads
P.O. Box 822
Cobb, CA 95426-0822

Georgianna Pena-Kues
3412 Calle Del Monte, N.E.
Albuquerque, NM $7 106-1204
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John Pemberton. Ji-.
P.O. Box 395
Quemado, NM $7829

Rudy Saucedo
P.O. Box 2557
Las Cruces, NM $8004

Estate of Pant Rawdon
c/o Barbara Rawdon
P.O. Box 285
Grants, NM $7020

Cordelia Rose
P.O. Box 281
Glenwood, NM 88039

Dr. Robert Sanders
P.O. Box 646
Datil, NM 87821

Mikel Schoonover
1244 Canter Road
Escondido, CA 92027-4449

Scott A. and Samantha G. Seely
4520 Valley Road
Shermans Dale, PA 17090

Shortes XX Ranch
Ron Shortes, General Manager
P.O. Box 533
Pie Town, NM 87827

Sally Taliaferro
P.O. Box 725
Datil, NM 87821

Robert and Elaine Smith
P.O. Box 287
Datil,NM 87821

Mark and Sue Sullivan
P.O. Box 607
Datil, NM 87821

Marjory Traynham
P.O. Box 375
Datil, NM 87821

Judith and Joe Truett
P.O. Box 211
Glenwood, NM 88039

Anthony Trennel
76 Piñon Hill P1., N.E.
Albuquerque, NM $7122

Socorro Soil & Water Conservation District
103 Francisco de Avondo
Socorro,NM $7801
575-838-0078/

US Department of the Interior
Bureau of Indian Affairs
Southwest Regional Office
1001 Indian School Road, NW
Albuquerque, NM 87104

L. Randall Roberson
P.O. Box 217
Datil,NM 87821

Saulsberry Lazy V7 Ranch, LLC
Regor Saulsberiy, PE
1031 Saulsberry Road
Datil,NM 87821

Brett Traynor
P.O. Box 3
Monticello, NM 87939

Walkabout Creek Ranch
George & Susan Howarth
1-IC 61, Box 35; Mangas Route
Datil,NM $7821
John A. Barnitz
Box 76$
Magdalena, NM $7825
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Pete Zamora
Box 565
Magdalena, NM 87825

Max Yeh
Percha Animas Watershed Assoc.
P.O. Box 156
Hillsboro, NM $8042

Charles A. WagnerCharlene F.
Wagner
P.O. Box 252
Magdalena, NM 87825

Teresa Winchester
P.O. Box 1287
Magdalena, NM 87825

Barbara and Eddie Aragon
523 W. Reinken Ave.
Belen, NM $7002

Ann Batter
P.O. Box 24$
Magdalena, NM $7825

Kat Brown
1380 Rio Rancho Blvd. #280
Rio Rancho, NM $7124

Sandy Bartelsen
Wildwood Subdivision, Lot 40
Datil, NM $7821

Eric D. Bottomly
P.O. Box 2493
Corrales, NM 87048-2493

Joshua and Sarah Chong
112 Field Terrace
Lansdale, PA 19446

Frederick J. Bookiand
P.O. Box 227
Magdalena, NM 87825

Patsy J. Douglas
300 Grant
Socorro, NM 87801

Jay B. Carroll
P.O. Box 574
Pie Town, NM $7827

Carroll Dezabelle
P.O. Box 96$
Magdalena, NM 87825

Jim and Mary Ruff
1212 North Drive
Socorro, NM 87801

Cyndy and Charles Costanza
P.O. Box 81
Datil, NM 87821

Kristin Ekvall
1155 Innsbruck St.
Livermore, CA 94550

David P. Smith
Nancy H. Smith
P.O. Box 1114
Magdalena, NM 87825

Darnell L. Pettis
Montana Pettis
P.O. Box 63
Magdalena, NM 87825

David and Sara Robinson
HC 64 Box 700
Magdalena, NM $7825

Connie May
Karl E. May
P.O. Box 13$
Reserve, NM 87830

Ron & Mahona Burnett Flying
V. Ranch
P.O. Box 786
Datil,NM 87821

Floyd Sanders
Luera Ranch, LLC
P.O. Box 1144
Magdalena, NM $7825

Ellen S. Soles
P.O. 3ox420
Cliff, NM 88028
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Geraldine Schwabb
902 Cuba Rd.
Socorro, NM 87801
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BEFORE THE NEW MEXICO STATE ENGINEER
IN THE MATTER OF THE APPLICATION BY
AUGUSTIN PLAINS RANCH, LLC FOR PERMIT
TO APPROPRIATE GROUNDWATER IN THE
RIO GRANDE UNDERGROUND WATER BASIN
OF NEW MEXICO
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) OSE File No. RG-89943
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ORDER DENYING APPLICATION
This matter came on before Andrew B. Core, the State Engineer's designated
Hearing Examiner, at a hearing held on February 7, 201-2, in Courtroom 1 of the
Socorro County Courthouse in Socorro, New Mexico to consider a Motion to Dismiss
Application (Motion 1 ), filed by a group of approximately 80 Protestants represented by
New Mexico Environmental Law Center (ELC Group) on February 11, 2011 and a
Motion to Dismiss Application for Permit to Appropriate Underground Water (Motion 2),
filed by Protestant Middle Rio Grande Conservancy District (MRGCD) on February 11,
2011. The parties appeared as follows: John B. Draper, Esq., and Jeffrey J. Wechsler,
Esq., represented Applicant Augustin Plains Ranch, LLC (Ranch); R. Bruce Fredrick,
Esq., represented Protestant ELC Group; Steven Hernandez, Esq., represented
Protestant M RGCD; Jennifer M. Anderson, Esq., represented Protestant Kokopelli
Ranch, LLC; Kate Hoover represented Protestant Navajo Nation; Seth Fullerton, Esq.,
represented Protestant Last Chance Water Co.; George Chandler, Esq., represented
Protestant Monticello Community Ditch Association; Janis E. Hawk, Esq., represented
Protestant Pueblo of Acoma; Christopher Shaw, Esq., represented Protestant NM
Interstate Stream Commission; Samuel D. Hough, Esq., represented Protestant Pueblo
of Santa Ana; Richard Mertz, Esq., represented Protestant University of New Mexico:
Sherry J. Tippett, Esq., represented Protestants Luna Irrigation Ditch, Cuchillo Valley
Acequia Association and Salomon J. Tafoya; Ron Shortes, Esq., represented
Protestants Shortes XX Ranch, Board of County Commissioners for Catron County,
Sandra Carol Coker, Ronald Goecks, Cynthia S. Lee, John Pemberton, Darnell &
Montana Pettis, and the Walkabout Creek Ranch; and Stacey J. Goodwin, Esq., and
Jonathan Sperber, Esq., represented the Water Rights Division of the Office of the State
Engineer.
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