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Introduction

The Protestants represented by the New Mexico Environmental Law Center (the
“Community Protestants,” who are listed on page 34) have filed a Motion for Summary
Judgment asserting that the Seventh Judicial District Court should dismiss the Augustin Plains
Ranch’s (“APR’s”) current application to appropriate ground water from the San Agustin Basin
(the “Current APR Application”).! The Community Protestants’ Motion for Summary Judgment

(“Motion for Summary Judgment” or “Motion”) is made on the following grounds.

' The Current APR Application is the most recent in a series of applications filed by APR. The
Current APR Application is referred to by APR as “corrected” because it changed inaccurate
descriptions of the locations of the wells to be used to extract ground water provided in an earlier
version of the application, not because it addressed the issues raised by the Community
Protestants in their Motion for Summary Judgment.
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The first basis for the Community Protestants’ Motion for Summary Judgment is that the
Current APR Application should be dismissed because it is invalid on its face for the reason that
it does not set forth the following information that is required for an application to appropriate
ground water:

- the beneficial use or beneficial uses for the water that APR proposes to appropriate; and
- the place or places where the water to be appropriated would be used for a beneficial use
or beneficial uses.

The Community Protestants’ Memorandum in Support of Their Motion for Summary
Judgment addresses these failures because they were the basis for the State Engineer’s Order in
the proceeding below dismissing the Current APR Application (the “2018 State Engineer’s

Decision”). See Lions Gate Water v. D’ Antonio, 2009-NMSC-057, 926, 147 N.M. 523, 533.2

The second ground for this Motion for Summary Judgment is that there is no merit to the
allegation made by APR in the proceeding before the State Engineer that it was entitled to an
evidentiary hearing before the State Engineer but was inappropriately denied such a hearing.
APR made this claim in the proceeding conducted by the State Engineer, but APR’s allegations
supporting this claim are not persuasive.

The third basis for the Motion for Summary Judgment is that the substance of the Current
APR Application has already been determined by the Seventh Judicial District Court (“this
Court”) to be facially invalid, and the doctrine of collateral estoppel indicates that the Current
APR Application should be dismissed. The determination that the substance of the Current APR

Application is invalid was made in this Court’s January 3, 2013 ruling in case number D-728-

2 The Current APR Application also failed to set forth required information about the use of
water to be appropriated for irrigation, but the Community Protestants are not presenting
argument concerning that failure because it was not a basis for the State Engineer’s ruling below.
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CV-2012-00008. That case addressed the APR Application that was filed in 2007 and 2008 (the
“Original APR Application”), which is materially identical to the Current APR Application.
This Court’s January 3, 2013 ruling affirmed the 2012 State Engineer’s Order and dismissed the
Original APR Application. This Court’s January 3, 2013 Order was based on this Court’s
November 14, 2012 Memorandum Decision on Motion for Summary Judgment.

The Community Protestants’ Memorandum is divided into six sections. Section I sets
forth the history of APR’s applications to extract ground water from the San Agustin Basin.
Section II explains the standard of review by which this Motion should be evaluated. Section III
lists the undisputed facts on which this Motion is based. Section IV explains that the Current
APR Application is invalid on its face because it fails to specify a beneficial use or specific
beneficial uses for the water that the APR seeks to appropriate and fails to specify the place or
places where that beneficial use or those beneficial uses would occur. Section V explains that
there is no merit to APR’s allegation that it was entitled to but was denied an evidentiary hearing
before the State Engineer below. Section VI explains that the doctrine of collateral estoppel
indicates that this Court should dismiss the Current APR Application.

This Memorandum is supported by the following eight attached exhibits:

Exhibit 1 — the Current APR Application;

Exhibit 2 — the protest filed by the City of Socorro dated September 22, 2016;

Exhibit 3 — the State Engineer’s Scheduling Order in the proceeding below addressing the
Current APR Application (the “State Engineer Scheduling Order”);

Exhibit 4 — the State Engineer’s Report and Recommendation Granting Motions for
Summary Judgment dated August 1, 2018 (the “2018 State Engineer Decision”), which denied

the Current APR Application;



Exhibit 5 — APR’s notice of its appeal from the 2018 State Engineer’s Decision to this
Court as it was published in the Albuquerque Journal on August 15, 2018;

Exhibit 6 — the State Engineer’s March 30, 2012 Order Denying Application (the “2012
State Engineer’s Order”), which denied the Original APR Application;

Exhibit 7 — this Court’s 2012 Memorandum Decision on Motion for Summary Judgment
(the “2012 District Court Memorandum”), which explained why the 2012 State Engineer’s Order
should be affirmed and the Original APR Application should be denied; and

Exhibit 8 — this Court’s 2013 ruling, which was filed on January 3, 2013 (the “2013
District Court Order”), which affirmed the 2012 State Engineer’s Order and denied the Original
APR Application.

Argument

L The Current APR Application is the latest in a series of APR applications seeking to
appropriate ground water from the San Agustin Basin.

APR’s efforts to appropriate ground water from the San Agustin Basin began with the
filing of the Original APR Application. APR filed the Original APR Application in October of
2007 and filed an amended Original APR Application in May of 2008. 2012 District Court
Memorandum (Exhibit 7), page 2. The State Engineer denied the Original APR Application
because it did not set forth the beneficial use or uses for the water to be appropriated or the place
or places where that beneficial use or those beneficial uses would occur. 2012 State Engineer
Order (Exhibit 6), page 5.

APR appealed the State Engineer’s ruling denying the Original APR Application to this
Court. 2012 District Court Memorandum (Exhibit 7), page 1. This Court affirmed the State

Engineer’s Order denying the Original APR Application and dismissed the Original APR



Application. 2012 District Court Memorandum, page 32; 2013 District Court Order (Exhibit 8),
pages 1-2. This Court based its ruling on the following points:
- the Original APR Application failed to specify the beneficial use or beneficial uses for
the water to be appropriated;
- the Original APR Application failed to specify the place or places where that beneficial
use or those beneficial uses would occur; and
- the Original APR Application contradicted beneficial use as the basis of a water right and
the public ownership of water.
2012 District Court Memorandum, page 14.
This Court also pointed out that New Mexico law does not “countenance anyone acting
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‘the dog in the manger’” by appropriating water for which the appropriator has no use. 2012
District Court Memorandum, page 24. Finally, this Court rejected APR’s allegation that it was
entitled to but was inappropriately denied an evidentiary hearing before the State Engineer. 2012
District Court Memorandum, pages 11-12.

APR filed the Current APR Application on July 14, 2014. 2018 State Engineer Decision
(Exhibit 4), page 2. APR then amended or revised its Current APR Application twice — once on
December 23, 2014 and once on April 28, 2016. Id. Two motions for summary judgment were
filed seeking dismissal of the Current APR Application. 2018 State Engineer Decision, page 1.
One motion was filed by the Community Protestants, and the other motion was filed by the
Catron County Board of County Commissioners. Id. The State Engineer conducted a hearing on

those motions in Reserve, New Mexico on December 13, 2017, at which the State Engineer

Hearing Officer heard argument by counsel for the Community Protestants, counsel for the



Catron County Board of County Commissioners, counsel for APR, and counsel for the Water
Rights Division of the State Engineer’s Office. 2018 State Engineer Decision, pages 1-2.

During that hearing, counsel for the Community Protestants and counsel for the Catron
County Board of County Commissioners provided the following arguments based on the Current
APR Application: 1) the Current APR Application is incomplete; 2) the Current APR
Application should be denied on the basis of res judicata; 3) the Current APR Application is
facially invalid; and 4) the Current APR Application is speculative and contrary to sound public
policy and detrimental to public welfare. 2018 State Engineer’s Decision, page 2. Also during
the hearing, APR’s counsel asserted that APR was entitled to a full evidentiary hearing on the
Current APR Application. 2018 State Engineer’s Decision, page 4, q11.

Following the December 13, 2017 hearing, the State Engineer denied the Current APR
Application because it did not specify the beneficial use or beneficial uses for the water to be
appropriated or the place or places where that beneficial use or those beneficial uses would
occur. 2018 State Engineer Decision, pages 5, 8, 11-13, 4916-23, 25, 49, 70-73, “Therefore”
paragraph (on page 13), and State Engineer’s Acceptance and Adoption of Report and
Recommendation (on page 13).

APR published notice of its appeal to this Court from the 2018 State Engineer’s Decision
in the Albuquerque Journal on August 15, 2018. (Exhibit 5)

II. The Community Protestants’ Motion for Summary Judgment should be evaluated
pursuant to Rule 56 of the Rules of Civil Procedure.

Rule 1-056 of the New Mexico Rules of Civil Procedure (Rule 1-056 NMRA) provides
that a party may obtain summary judgment if there is no dispute as to any material fact and the

party is entitled to judgment as a matter of law. Rule 1-056.C NMRA. See also Tafoya v. Rael,

2008-NMSC-057, 911, 145 N.M. 4, 6-7. Summary judgment is appropriate in situations in



which the claim at issue is based on a document, such as a contract, that is unambiguous. See

Bauer v. College of Santa Fe, 2003-NMCA-121, q11-12, 134 N.M. 439, 442.

Because this is an appeal of a decision by the State Engineer, the issues before this Court

are the issues that were the basis of the State Engineer’s ruling. Lions Gate Water v. D’ Antonio,

2009-NMSC-057, 926, 147 N.M. 523, 533. For that reason, the issues before this Court are:

- the failure of the Current APR Application to specify the beneficial use or uses for the
water to be appropriated and the failure of the Current APR Application to specify the
place or places where that beneficial use or those beneficial uses would occur; and

- APR’s claim that it was entitled to but was inappropriately denied a full evidentiary
hearing on the Current APR Application.

The Community Protestants’ first claim is that this Court should dismiss the Current APR
Application because the Current APR Application does not specify the beneficial use or
beneficial uses for the water to be appropriated or the place or places where that beneficial use or
those beneficial uses would occur. That claim is based on the unambiguous text of the Current
APR Application and the application of pertinent law to that text.

The Community Protestants’ second claim is that there is no merit to APR’s allegation
below that it was entitled to but was inappropriately denied a full evidentiary hearing. That
claim is based on the Current APR Application, the law governing the Application, the absence
of any disputed material facts, and the conduct of the hearing in the proceeding below before the
State Engineer Hearing Officer.

The Community Protestants’ third claim is that the doctrine of collateral estoppel
indicates that the Current APR Application should be dismissed. The reasons for this claim are

that the Current APR Application is materially identical to the Original APR Application and the



issues presented by the Current APR Application were already decided by this Court when it
affirmed the 2012 State Engineer’s Order and dismissed the Original APR Application. That
claim is based on the unambiguous text of the Current APR Application, the unambiguous text of
the 2012 District Court Memorandum, and the law governing collateral estoppel.

III. The Community Protestants’ Motion for Summary Judgment is based on
undisputed facts.

The Community Protestants’ Motion for Summary Judgment is based on the following
27 undisputed facts. Each undisputed fact is followed by a citation to its source or sources.

The Current APR Application is an application to appropriate ground water.

1. The Current APR Application was filed with the State Engineer on July 14, 2014,
and was subsequently amended or revised on December 23, 2014 and April 28, 2016. Current
APR Application (Exhibit 1) Cover Page; 2018 State Engineer Decision (Exhibit 4), page 2.

2. In the Current APR Application, APR proposes to appropriate 54,000 acre feet of
ground water per year. Current APR Application, page 1.

3. In the Current APR Application, APR proposes to appropriate the ground water
from 37 wells to be drilled on the Augustin Plains Ranch, near Datil in Catron County. Current
APR Application, Attachment 2, page 1, 1.

The Current APR Application fails to specify the beneficial use or beneficial uses of the water to
be appropriated.

4. In response to the ground water appropriation application form’s request for
information about the purpose of use and amount of water, the Current APR Application
indicates that the water will be used for unspecified “Municipal and Commercial water sales.”

Current APR Application (Exhibit 1), page 1, 92.



5. The Current APR Application also indicates that “The water will be put to use by
municipal, industrial and other users along the pipeline route shown on Exhibit D to the
Attachment.” Current APR Application, page 3, 45.g. The Current APR Application does not
explain what these “municipal, industrial, and other users” would use the water for. Id.

6. The Current APR Application states as well that the water used for unspecified
municipal purposes within the authorized service areas of the six municipal entities listed in
Attachment 2 (Magdalena, Socorro, Belen, Los Lunas, Albuquerque/Bernalillo County Water
Utility Authority, and Rio Rancho).> Current APR Application, page 3, §5.g; Current APR
Application, Attachment 2, page 4, §5.A.

7. In Attachment 2, the Current APR Application indicates that the appropriated
water would be used for municipal purposes and commercial sales for uses at locations along the
length of the proposed pipeline. Current APR Application, Attachment 2, page 1, Section . The
Current APR Application does not explain what particular uses would be involved in these
“municipal purposes and commercial sales.” Id.

8. The Current APR Application indicates that the water used for bulk sales will be
put to use by municipal and investor-owned utilities, commercial enterprises, and state and
federal government agencies. Current APR Application, Attachment 2, page 5, Section III, 6.B.
The Current APR Application does not specify what these utilities, enterprises, and agencies will

use the water to be appropriated for. Id.

3 Two of these entities — Magdalena and Socorro — protested the Current APR Application.
Socorro’s protest is attached as Exhibit 2; Magdalena’s protest was dismissed for failure to pay
the required $25.00 fee. State Engineer’s Scheduling Order (Exhibit 3), Attachment A, page 4.
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The Current APR Application fails to designate the place or places for beneficial use or
beneficial uses of the water to be appropriated.

0. In response to the ground water appropriation application form’s request for
information about the “county where water right will be used,” the Current APR Application
indicates “Parts of Catron, Sierra, Socorro, Valencia, Bernalillo, Sandoval, and Santa Fe
Counties.” Current APR Application (Exhibit 1), page 2, 3. The Current APR Application
does not indicate the particular locations in these counties where the water at issue would be
used. Id.

10. The Current APR Application also states that the water used for unspecified
municipal purposes will be put to use within the authorized service areas of the six municipal
entities listed in Attachment 2 (Magdalena, Socorro, Belen, Los Lunas, Albuquerque/Bernalillo
County Water Utility Authority, and Rio Rancho). Current APR Application, page 3, 45.g;
Current APR Application, Attachment 2, page 4, §5.A.

11.  Inresponse to the ground water appropriation application form’s request for
information about the “county where water right will be used,” the Current APR Application also
states “Please see Attachment for additional detail.” Attachment 2 to the Current APR
Application indicates that the appropriated water would be used for municipal purposes and
commercial sales and other uses at locations along the length of the proposed pipeline. Current
APR Application, Attachment 2, page 1. The Current APR Application does not specify the
particular locations along the length of the proposed pipeline at which the water to be
appropriated would be used. Id.

The Current APR Application proposed pipeline would be approximately 140 miles long.

12. The Current APR Application proposes to convey the appropriated water through

a pipeline from the Augustin Plains Ranch to the Albuquerque metropolitan area. Id.
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13. According to the scale provided in Figure 6 on page 4 of Exhibit A to the Current
APR Application’s Attachment 2, the proposed pipeline would be approximately 140 miles long.
Current APR Application (Exhibit 1), Attachment 2, Exhibit A, Page 4, Figure 6. The
approximate 140 mile length of the proposed pipeline is also demonstrated by the elevation and
GPS coordinates for the Alternative A route for the proposed pipeline set forth in Appendix A to
Exhibit D to the Current APR Application Attachment 2. Current APR Application, Attachment
2, Exhibit D, Appendix A, pages 13-16.

The Current APR Application proposes a two stage procedure.

14. The Current APR Application proposes a two stage hearing procedure in which
the first stage would consist of an evaluation of the hydrologic issues related to the Application,
including the amount of water available for appropriation without impairing other water rights
and the amount of enhanced recharge. Current APR Application (Exhibit 1), Attachment 2, page
2.

15.  The Current APR Application proposes that “once the order on hydrologic issues
is entered” APR requests that it “be given up to 12 months to adjust and finalize the individual
purposes of use, places of use, and amounts for each use.” Current APR Application,
Attachment 2, page 3.

16. The Current APR Application proposes that “Stage 2 [of the Hearing Procedure]
would begin when [APR] submits an Amended Application with additional detail regarding the
types and places of use for the water based on the order on hydrologic issues,” and that “Stage 2
consists of consideration of whether the detailed purposes and places of use can be approved
without impairment of other rights, detriment to the public welfare, or being contrary to

conservation of water within the State.” Id.

11



17. The Current APR Application also indicates that the “individual detailed purposes
and amounts of use will be finalized in Stage 2 of the application process.” Current APR
Application, Attachment 2, page 3, Section II1.2.

The State Engineer’s proceeding below included a hearing on motions for summary judgment.

18. The State Engineer conducted an administrative proceeding addressing the
Current APR Application. 2018 State Engineer Decision (Exhibit 4), pages 1-3.

19. As part of the State Engineer’s administrative proceeding, the State Engineer’s
Hearing Examiner conducted a hearing on December 13, 2017 in Reserve, New Mexico on
motions for summary judgment filed by the Community Protestants and by the Catron County
Board of County Commissioners. 2018 State Engineer Decision, pages 1-2.

20.  During the December 13, 2017 hearing on motions for summary judgment,
counsel for the Community Protestants and counsel for the Catron County Board of County
Commissioners presented arguments based on the Current APR Application and the application
of pertinent law to that Application. Id.

21.  During the December 13, 2017 hearing on motions for summary judgment,
counsel for APR presented arguments and their responses to the motions for summary judgment
filed by the Community Protestants and the Catron County Board of County Commissioners. Id.

22.  During the December 13, 2017 hearing on motions for summary judgment,
counsel for APR alleged that APR was entitled to a “full evidentiary hearing.” 1d.

The Current APR Application is materially identical to the Original APR Application.

23.  Like the Current APR Application (undisputed fact 2), the Original APR
Application proposed to extract 54,000 acre feet of ground water per year from the San Agustin

Basin. 2012 District Court Memorandum (Exhibit 7), page 3.
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24. Like the Current APR Application (undisputed fact 3), the Original APR
Application proposed to extract ground water using 37 wells on APR’s ranch in Catron County,
New Mexico. 2012 District Court Memorandum, page 3.

25. Like the Current APR Application (undisputed facts 4-8), the Original APR
Application proposed to use the water to be appropriated for a wide variety of unspecified
purposes. 2012 District Court Memorandum, pages 4, 15.

26. Like the Current Application (undisputed facts 9-13), the Original APR
Application proposed to use the water to be appropriated in any of several large unspecified
areas. 2012 District Court Memorandum, pages 3-4, 15.

APR has appealed the 2018 State Engineer’s Decision to this Court.

27.  APR published its Notice of Appeal in the Albuquerque Journal during August,
2018. (Exhibit 5)
IV.  The Current APR Application should be dismissed because it fails to specify
information that is required to be provided in an application to appropriate ground

water.

A. New Mexico law requires that an application to appropriate ground water
provide specific information.

1. The New Mexico Constitution provides that beneficial use is the
measure of the right to appropriate water.

The New Mexico Constitution establishes that the right to use water is defined by the
beneficial use of the water. The Constitution provides:

beneficial use [is] the basis, the measure and the limit of the right to the use of
water.

N.M. Constitution, Article XVI, §3; NMSA 1978, § 72-1-2 (1941).
In accordance with this provision of the Constitution, Court decisions have indicated that

applications to appropriate water must specify the use to which the water will be put.
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2. New Mexico Courts have held that an application to appropriate
water must designate a beneficial use or beneficial uses for the water
to be appropriated and a place or places where that use or those uses
will occur.

In State ex rel. Martinez v. City of Las Vegas, 2004-NMSC-009, 135 N.M. 375, the

Supreme Court pointed out that:

In New Mexico, beneficial use shall be the basis, the measure and the limit
of the right to the use of water. We have said that this fundamental principle is
applicable to all appropriations of public waters. As it is only by the application
of the water to a beneficial use that the perfected right to the use is acquired, it is
evident that an appropriator can only acquire a perfected right to so much water as
he [or she] applies to a beneficial use.

2004-NMSC-009, 934, 135 N.M. 375, 386 (citations and quotation marks omitted).
Similarly, the Court of Appeals has ruled that:
Water in New Mexico belongs to the state, subject to use by appropriation,
the basis of which must be beneficial. Our constitution’s framers clearly intended

that no one has a right to use or divert water except for beneficial use.

Carangelo v. Albuquerque-Bernalillo County Water Utility Authority, 2014-NMCA-032, 35,

320 P.3d 492, 503 (citations and quotation marks omitted), cert denied, 322 P.3d 1062.

3. New Mexico statutes require that specific information be provided in
an application to appropriate ground water.

Section 72-12-3.A NMSA 1978 provides:

A. Any person, firm or corporation or any other entity desiring to appropriate for
beneficial use any of the waters described in Chapter 72, Article 12 NMSA 1978
shall apply to the state engineer in a form prescribed by him. In the application,
the applicant shall designate:

(1) the particular underground stream, channel, artesian basin, reservoir or

lake from which water will be appropriated;

(2) the beneficial use to which the water will be applied;

(3) the location of the proposed well;

(4) the name of the owner of the land on which the well will be

located;

(5) the amount of water applied for;

(6) the place of the use for which the water is desired; and

(7) if the use is for irrigation, the description of the land to be
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irrigated and the name of the owner of the land.
NMSA 1978 §72-12-3.A, emphasis added.

B. The Current APR Application fails to provide two elements required for an
application to appropriate ground water.

1. The Current APR Application is an application for a permit to
appropriate ground water.

The Current APR Application, filed on July 14, 2014 (Current APR Application [Exhibit
1], Cover Page [undisputed fact #1]), is an application to appropriate ground water. The Current
APR Application proposes to extract 54,000 acre feet of ground water a year (Current APR
Application, page 1 [undisputed fact #2]) using 37 wells to be drilled on the Augustin Plains
Ranch, near Datil in Catron County. Current APR Application, Attachment 2, page 1, 91
[undisputed fact #3]. The Current APR Application therefore was required to provide the
specific information designated by Section 72-12-3.A NMSA 1978. However, the Current APR
Application fails to provide two items of this information.

2. The Current APR Application fails to specify the beneficial use or
beneficial uses for the water to be appropriated.

The Current APR Application does not provide any specific information about the
beneficial use or beneficial uses for the water to be appropriated. The Current APR Application
contains only the following general lists of possible uses for the water to be appropriated:

- municipal and commercial water sales (Current APR Application [Exhibit 1], page 1, 2

[undisputed fact #4]);

- municipal, industrial and other users (Current APR Application, page 3, 45.g [undisputed

fact #5));
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- municipal purposes within the authorized service areas of Magdalena, Socorro, Belen,
Los Lunas, Albuquerque/Bernalillo Water Utility Authority (Current APR Application,
Attachment 2, page 4, §5.A [undisputed fact #6]);

- municipal purposes and commercial sales for uses at locations along the length of the
proposed pipeline (Current APR Application, Attachment 2, page 1, Section |
[undisputed fact #7]); and

- bulk sales to be put to use by municipal and investor-owned utilities, commercial
enterprises, and state and federal government agencies (Current APR Application,
Attachment 2, page 5, Section III, 46.B [undisputed fact #8]).

None of these descriptions indicates the beneficial use or beneficial uses for the water
APR seeks to appropriate. Instead, these descriptions merely list various possible uses for that
water. The Current APR Application therefore fails to comply with Section 72-12-3.A(2)
NMSA 1978.

3. The Current APR Application fails to specify the place or places
where the water to be appropriated would be put to beneficial use or
beneficial uses.

The Current APR Application also provides only general statements about the possible
place or places where the water to be appropriated would be used. The Application states that
the water to be appropriated could be used:

- in “[p]arts of Catron, Sierra, Socorro, Valencia, Bernalillo, Sandoval, and Santa Fe

Counties” (Current APR Application [Exhibit 1], page 2, 43 [undisputed fact #9]);
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- within the authorized service areas of Magdalena, Socorro, Belen, Los Lunas,
Albuquerque/Bernalillo County Water Utility Authority, and Rio Rancho* (Current APR
Application, page 3, 95.g; Current APR Application, Attachment 2, page 4, J5.A
[undisputed fact #10]); and

- atlocations along the length of the proposed pipeline (Current APR Application,
Attachment 2, page 1 [undisputed fact #11]), which is projected to be approximately 140
miles long (Current APR Application, Attachment 2, page 4, Figure 6; Current APR
Application, Attachment 2, Exhibit D, Appendix A, pages 13-16 [undisputed fact #13]).
The Current APR Application therefore fails to comply with Section 72-12-3.A(6)

NMSA 1978 because the Current APR Application never states the place or places where the
water to be appropriated would be put to beneficial use or beneficial uses.

4. The Current APR Application acknowledges that it fails to provide
information about the beneficial use or beneficial uses for the water to
be appropriated and the place or places where that beneficial use or
those beneficial uses would occur.

Finally, the Current APR Application acknowledges that it fails to specify both the
beneficial use or beneficial uses for the water that APR seeks to appropriate and the place or
places where that beneficial use or those beneficial uses would occur.

The Current APR Application proposes a two stage hearing procedure in which the first
stage consists of an evaluation of the hydrologic issues posed by the Application, including how

much water can be appropriated without impairing other water rights and the effect of “enhanced

recharge.” Current APR Application (Exhibit 1), Attachment 2, page 2 [undisputed fact #14]

* As noted, both Magdalena and Socorro protested the Current APR Application. The City of
Socorro’s protest is attached as Exhibit 2. The Village of Magdalena’s protest was dismissed for
failure to pay the $25.00 fee. State Engineer’s Scheduling Order (Exhibit 3), Attachment A,
page 4.

17



The Current APR Application further indicates that after an order is entered on these
hydrologic issues, APR will request that it be given up to a year in which to “adjust and finalize
the individual purposes of use, places of use, and amounts for each use” (Current APR
Application, Attachment 2, page 3 [undisputed fact #15]), and that the second stage of the
hearing would begin when APR “submits an Amended Application with additional detail
regarding the types and places of use for the water.” Current APR Application, Attachment 2,
page 3 [undisputed fact #16]

In addition, the Current APR Application proposes that Stage 2 of its two Stage process
would consist of determining whether “the detailed purposes and places of use can be approved
without impairment of other rights, detriment to the public welfare, or being contrary to
conservation of water within the State.” 1d. The Current APR Application indicates as well that
the “individual detailed purposes and amounts of use will be finalized in Stage 2 of the
application process.” Current APR Application, Attachment 2, page 3, Section III.2 [undisputed
fact #17]

These proposals in the Current APR Application indicate that the beneficial use or
beneficial uses for the water APR seeks to appropriate have not yet been determined as is
required by Section 72-12-3.A(2) NMSA 1978. These proposals also confirm that no specific
place or places for the beneficial use or beneficial uses of the water APR seeks to appropriate
have been determined, as is required by Section 72-12-3.A(6) NMSA 1978.

C. The Current APR Application’s failure to provide information about the
beneficial use or beneficial uses and place or places of use for the water to be
appropriated means that the Current APR Application should be dismissed.

New Mexico’s Constitution and laws confirm that all “unappropriated water” in this State

“belong[s] to the public and [is] subject to appropriation for beneficial use,” not just by a
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privileged few, but by everyone. N.M. Constitution, Article XVI, § 2. The requirement of

beneficial use is based on “imperative necessity”. State ex rel. Martinez v. City of Las Vegas,

2004-NMSC-009, 934, 135 N.M. 375, 386, citing Kaiser Steel Corporation v. W.S. Ranch

Company, 1970-NMSC-043, 415, 81 N.M. 414, 417.

This is the essence of prior appropriation, which is a system of law that “aims
fundamentally at definiteness and certainty” and which “promotes the economical use of water.”
Id. No one is allowed to monopolize the resource, nor can anyone merely accumulate claims to
future water use for purposes of speculation. Under New Mexico’s prior appropriation system,

beneficial use requires more than speculation. See Jicarilla Apache Tribe v. United States, 657

F.2d 1126, 1135 (10" Cir. 1981).

In State ex rel. Martinez supra, the New Mexico Supreme Court struck down the Pueblo

Rights Doctrine, which purportedly granted the Town of Las Vegas a perpetual, unlimited right
to take as much water from the Gallinas River as it needed. The Court held that this claim could
not prevail, because it was wholly at odds with the law of prior appropriation. 2004-NMSC-009,
936, 135 N.M. 375, 387.

In so holding, the Court decisively reversed its former majority opinion on the issue,

expressed in Cartwright v. Public Service Company, 1958-NMSC-134, 66 N.M. 64, and

embraced Justice Federici’s dissent in that case. The Court stated:
We therefore agree with the dissent in Cartwright that the ever-expanding quality
of the Pueblo water right “is as antithetical to the doctrine of prior appropriation

as day is to night”.

State ex rel. Martinez v. City of Las Vegas, 2004-NMSC-009, 938, 135 N.M. 375.
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In the dissent adopted by the Supreme Court in the Martinez case, Justice Federici
explained the fundamental reasons that New Mexico and other arid states adopted the prior
appropriation system:

The reasons that the doctrine of prior appropriation was adopted in all of the

western states except California were twofold. First, to utilize scarce water, and

second to prohibit the monopoly inherent in the riparian doctrine.

Cartwright v. Public Service Company, 1958-NMSC-134, 4129, 66 N.M. 64, 107 (on motion for

rehearing; Frederici, J., dissenting).
Justice Federici continued:

It was pointed out in Albuguerque Land & Irrigation Company v. Gutierrez, 10
N.M. 177, 61 P. 357, supra, there is no such thing as private ownership in the
waters of public streams while so flowing. The appropriator acquires only the
right to take from the stream a given quantity of water for a specified purpose,
Snow v. Abalos, 18 N.M. 681, 140 P. 1044, supra. Many times this Court has held
that the priority of right is based upon the intent to take a specified amount of
water for a specified purpose and he can only acquire a perfected right to so much
water as he applied to beneficial use. See, also, Harkey v. Smith, 1926, 31 N.M.
521, 531, 247 P. 550, 553, where this Court stated:

“no 'dog in the manger' policy can be allowed in this state, unless

these waters can be and are beneficially used by plaintiffs, the

defendants or others may use the same.”

1958-NMSC-134, 9139, 66 N.M. 64, 109-110 (on motion for rehearing; Federici, J., dissenting).

Under the law of prior appropriation, APR cannot use its vague and indefinite Current
APR Application to play “dog in the manger” with respect to an enormous supply of water; nor
can the State Engineer lawfully allow anyone to monopolize a vast public resource for
speculative purposes.

This point also was made by the New Mexico Supreme Court in the early case of

Millheiser v. Long, 1900-NMSC-012, 10 N.M. 99. There, defendants Long and Truxton “took
possession of a large ditch” that was capable of diverting the entire surface flow of the Rio

Hondo in order to gain control over an entire water supply, not for their own use, but in hopes of
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selling water to third parties for profit. 1900-NMSC-012, 430, 10 N.M. at 116. They argued that
their intent and ability to divert “all the water of the Rio Hondo” was sufficient under the law to
create a right to own all of that water for the purpose of selling it to others. Id. Based on the
principle of beneficial use, the Supreme Court disagreed:

Under [the] construction of the law [advocated by Long and Truxton], the first
person who diverts the water from the stream, may have a monopoly of all the
water of any stream, by simply making this ditch large enough to conduct it from
the usual channel. There need be but one appropriation, and all other settlers
upon such stream must pay tribute to the person making the first diversion. This
is not the law governing water rights in this Territory where the waters of natural
streams are declared to be free to those who apply them to a beneficial use, until
all are thus appropriated. Mr. McKinney in his work on irrigation has this to say
on this subject:

‘Under the later decisions relative to the capacity of the ditch being

the limit of the extent of the appropriator's rights in and to the

waters of a stream, it is held to be against the general policy of the

entire modern system of the doctrine of appropriation that the

greatest good shall accrue to the greatest number. For if this was

the law upon the subject a person might lay claim to the water of

whole rivers for the ostensible purpose of irrigating immense tracts

of land, which with the utmost diligence would take years to

accomplish; and although others might intervene and attempt to

appropriate the water of a stream, they could only lay claim to it

for a temporary period of time, and until the works of the first

appropriator were eventually completed, and they would then be

deprived of their appropriation.’

1900-NMSC-012, 930, 10 N.M. at 116-117.
Based on this analysis, the Supreme Court held that speculators could not transform the
mere ability and desire to divert an entire stream into de facto ownership of that stream, because:

Thus would the way for speculation and monopoly be opened and the main object
of the law [of prior appropriation] defeated.

1900-NMSC-012, 31, 10 N.M. at 117.
APR’s endeavor is essentially the same as Long and Truxton’s effort. APR seeks to

monopolize an entire water supply through its alleged ability to extract 54,000 acre feet of water
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per year via 37 deep, large-diameter wells, just as Long and Truxton sought to monopolize the

water supply in the large capacity ditch at issue in Millheiser v. Long supra. Just as Long and
Truxton sought to “have a monopoly of all the water in the stream” so that “all other settlers
upon such stream must pay tribute to the person making the first diversion” (1900-NMSC-012,
430, 10 N.M. at 116), APR seeks to monopolize the ground water in the San Agustin Basin so
that APR can sell that water to others.

However, the speculative intent to sell water to third parties, rather than applying it to
one’s own use, cannot establish a water right. 1900-NMSC-012, 9430-31, 10 N.M. at 116-117.
Just as Long and Truxton’s effort was determined to violate the law of prior appropriation and
was dismissed on that basis, the Current APR Application also violates the law of prior
appropriation and should be dismissed.

V. There is no merit to APR’s allegation that it was entitled to but was inappropriately
denied an evidentiary hearing.

APR alleged in the proceeding below that the State Engineer was required to conduct an
evidentiary hearing on the Current APR Application. 2018 State Engineer Decision (Exhibit 4),
page 3, 96. There are three reasons why this allegation is unpersuasive.

The first reason is that the statute governing applications to appropriate ground water
indicates that no hearing is required. The second reason is that APR has failed to demonstrate
that there were any disputed facts to be considered in an evidentiary hearing. The third reason is
that the State Engineer’s Hearing Officer did conduct a hearing on the motions for summary
judgment that were the basis for the State Engineer’s dismissal of the Current APR Application.

A. APR was not entitled to an evidentiary hearing before the State Engineer.

The statutory procedure that governs the State Engineer’s evaluation of applications to

appropriate ground water does not require the State Engineer to conduct a hearing if the State
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Engineer denies such an application. The Current APR Application (Exhibit 1) seeks to
appropriate 54,000 acre feet of ground water per year from 37 wells to be drilled on the Augustin
Plains Ranch, near Datil in Catron county. Current APR Application (Exhibit 1), page 1
(undisputed fact #2); Current APR Application, Attachment 2, page 1, §1 (undisputed fact #3).

Appropriation of ground water is subject to Chapter 72, Article 12 NMSA 1978, which
applies to “water of underground streams, channels, artesian basins, reservoirs or lakes ....”
NMSA 1978, §72-12-1. The State Engineer’s evaluation of applications to appropriate such
waters is governed by Section 72-12-3 NMSA 1978. Section 72-12-3.A requires that any person
or entity wishing to appropriate water subject to Chapter 72, Article 12, NMSA 1978 must apply
to the State Engineer. Section 72-12-3 NMSA 1978 establishes the procedure to be followed by
the State Engineer if he or she denies an application to appropriate ground water. It provides:

F. If objections or protests have been filed within the time prescribed in the

notice or if the state engineer is of the opinion that the permit should not be

issued, the state engineer may deny the application without a hearing or, before he

acts on the application, may order that a hearing be held. He shall notify the

applicant of his action by certified mail sent to the address shown in the

application.
NMSA 1978, §72-12-3.F.

In this matter, protests were filed by the Community Protestants, the Catron County
Board of County Commissioners, and other parties within the time prescribed in the notice of the
Current APR Application. State Engineer’s Scheduling Order (Exhibit 3), Attachment C. In
addition, the State Engineer determined that the Current APR Application should be denied.
2018 State Engineer Decision (Exhibit 4), page 13. The State Engineer therefore was authorized

to deny the Current APR Application without a hearing. NMSA 1978, §72-12-3.F. That

authorization is particularly applicable in a situation such as this one in which the State
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Engineer’s decision to deny an application to appropriate ground water is based on motions for
summary judgment that assert that the application is deficient as a matter of law.

In addition, as this Court recognized when it affirmed the 2012 State Engineer’s Order
and dismissed the Original APR Application, a determination that the State Engineer is required
to conduct an evidentiary hearing would negate Section 72-12-3.F NMSA 1978. 2012 District
Court Memorandum (Exhibit 7), page 12. As this Court also pointed out, negating that section
would be contrary to the mandate that every part of a statute be given effect. 1d., citing Weiland
v. Vigil, 1977-NMCA-003, 90 N.M. 148, cert. denied, 90 N.M. 255, 561 P.2d 1348 (1977).

B. APR has neither alleged nor demonstrated that there are any disputed

material facts to be considered in an evidentiary hearing before the State
Engineer.

The second reason that APR is not entitled to an evidentiary hearing is that APR has
neither demonstrated nor even alleged that there were any material factual issues to be resolved.
The State Engineer dismissed the Current APR Application in response to summary judgment
motions filed by the Community Protestants and the Catron County Board of County
Commissioners. APR’s responses to those motions failed to present any genuine issues of
disputed material fact. 2018 State Engineer Decision (Exhibit 4), page 4, §12. Thus APR has
not shown that there are any disputed material facts to be considered in an evidentiary hearing.

C. The State Engineer’s Hearing Officer did conduct a hearing on the summary

judgment motions based on the Current APR Application at which APR was
represented by counsel.

The State Engineer was not required to conduct an evidentiary hearing either before or
after making a decision to deny the Current APR Application. However, even assuming for the

sake of argument that the State Engineer was required to conduct a hearing, APR’s allegation

that it was inappropriately denied a public hearing is unpersuasive. In fact, the State Engineer’s
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Hearing Officer did conduct a hearing on the motions for summary judgment that were the basis
for the State Engineer’s ruling denying the Current APR Application, and those summary
judgment motions were based on the undisputed facts in the Current APR Application. Those
motions for summary judgment and the hearing conducted by the State Engineer’s Hearing
Officer therefore addressed the merits of the Current APR Application.

The State Engineer’s hearing on the motions for summary judgment that were the basis of
the State Engineer’s order denying the Current APR Application was held in Reserve, New
Mexico on December 13, 2017, and argument was presented during that hearing by counsel for
the Community Protestants, counsel for the Catron County Board of County Commissioners,
counsel for APR, and counsel for the State Engineer’s Office Water Rights Division. 2018 State
Engineer Decision (Exhibit 4), pagel, 492-7. Moreover, APR neither alleged nor demonstrated
during that hearing that it was not permitted to present its position.

VI.  The doctrine of collateral estoppel mandates that the Current APR Application
be dismissed.

A. The doctrine of collateral estoppel bars re-litigation of issues that
have been decided.

The New Mexico Court of Appeals explained the basis for the doctrine of collateral

estoppel in Contreras v. Miller Bonded, Inc., 2014-NMCA-011, 316 P.3d 202:

The doctrine of collateral estoppel fosters judicial economy by preventing the
relitigation of ultimate facts or issues actually and necessarily decided in a prior
suit.

2014-NMCA-011, 914, 316 P.3d 202, 206, quoting Shovelin v. Central N.M. Electric

Cooperative, 1993-NMSC-015, 410, 115 N.M. 293.
In its opinion, the Court of Appeals also explained the four requirements that must be met

for collateral estoppel to be applicable. The Court stated:
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[T]The moving party must demonstrate that (1) the party to be estopped was a party
to the prior proceeding, (2) the cause of action in the case presently before the
court is different from the cause of action in the prior adjudication, (3) the issue
was actually litigated in the prior adjudication, and (4) the issue was necessarily
determined in the prior litigation.

2014-NMCA-011, 415, 316 P.3d. 207.

B. The doctrine of collateral estoppel bars approval of the Current APR
Application.

1. The party against whom collateral estoppel is invoked was a party in
the earlier proceeding.

The first requirement for collateral estoppel to apply is that the party against whom the
doctrine of collateral estoppel is sought to be invoked must be the same in the two proceedings.
The party against whom collateral estoppel is asserted is APR. APR is the applicant in the
current proceeding. Current APR Application (Exhibit 1), p. 1. APR also was the appellant in
the litigation that resulted in this Court’s ruling dismissing the Original APR Application. 2012
District Court Memorandum, page 1. Thus the first requirement of collateral estoppel is met.

2. This proceeding is a separate proceeding from the proceeding
addressing the Original APR Application.

The cause of action in this proceeding is different from the cause of action in the earlier
proceeding because the two proceedings address separate applications filed by APR. Therefore,
the second requirement of collateral estoppel is met.

3. The issues raised by the Community Protestants in this proceeding
were actually litigated in the proceeding addressing the Original APR
Application.
The third requirement for collateral estoppel to apply is that the issue involved in the

current proceeding must actually have been litigated in the earlier proceeding. There are two

issues being litigated in this proceeding. They are:
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1) whether the Current APR Application provides the information required for an
application to appropriate ground water — specifically:

the beneficial use or beneficial uses for the water to be appropriated, and

the place or places at which the water to be appropriated will be used; and
2) whether APR was entitled to but was inappropriately denied an evidentiary hearing
before the State Engineer.
Both of these issues were actually litigated in the proceeding addressing the Original

APR Application, and they are therefore subject to collateral estoppel in this proceeding.

a. The inadequacy of the information provided in the Current
APR Application was litigated in the previous proceeding.

i. The insufficiency of the Current APR Application’s
description of the beneficial use or uses of the water to
be appropriated was litigated in the proceeding
addressing the Original APR Application.

The earlier proceeding concerning the Original APR Application addressed the failure of
that Application to specify the beneficial use or beneficial uses for the water to be appropriated.
As this Court explained:

The statutory provision outlining the requirements for an underground

permit application is NMSA 1978, §72-12-3 (2001). Subsection (A)(2) requires

an applicant to designate “the beneficial use to which the water will be applied.”

Applicant listed eleven uses in its amended application [the Original APR

Application].

2012 District Court Memorandum (Exhibit 7), page 15.

The listing of 11 possible uses for the water at issue was the basis for this Court’s
determination that the Original APR Application was insufficient:

New Mexico courts have long considered specificity to be a statutory
requirement for an underground water permit. Hanson v. Turney, supra (“A

water permit is ... ‘the necessary first step’ in obtaining a water right ... to one
day apply the state’s water in a particular place and to a specific beneficial
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use.”) (citations omitted);Mathers v. Texaco, Inc., 77 N.M. 239, 248, 421 P.2d
771 (S. Ct. 1977) (“Here the applicant, Texaco, has expressly specified the
particular use for which the water is to be appropriated and the precise lands to
which the same is to be applied to accomplish the purpose of such use.”)
(emphasis added); Cartwright v. Public Serv. Co., 66 N.M. 64, 110, 343 P.2d 654
(1959) (Frederici, D.J., dissenting) (“The appropriator acquires only the right to
take from the stream a given quantity of water for a specified purpose, Snow v.
Abalos, 18 N.M. 681, 140 P. 1044, supra. Many times this Court has held that the
priority of right is based upon the intent to take a specified amount of water for a
specified purpose and he can only acquire a perfected right to so much water as
he applied to beneficial use.””) (emphasis added)

Because Applicant [APR] failed to specify beneficial uses and places of
use in its application [the Original APR Application] and chose to make general
statements covering nearly all possible beneficial uses and large swaths of New
Mexico for its possible places of use, the State Engineer had no choice but to
reject the application [the Original APR Application].

2012 District Court Memorandum, pages 19-20.

The Current APR Application’s list of possible uses for the water to be appropriated is
similar to the list presented in the Original APR Application. The Current APR Application
(Exhibit 1) indicates that the water at issue could be used for the following unspecified uses:

- municipal and commercial water sales (Current APR Application, page 1, 42 [undisputed

fact #4));

- municipal, industrial and other users along the pipeline route (Current APR Application,

page 3, 5 [undisputed fact #5]);

- municipal purposes within the service areas of Magdalena, Socorro,” Belen, Los Lunas,

Albuquerque/Bernalillo County Water Utility Authority, and Rio Rancho (Cuirrent APR

Application page 3, 95, Current APR Application, Attachment 2, page 4, 45.A

[undisputed fact #6]);

5 As noted in note 3 on page 9, Magdalena and Socorro protested the Current APR Application.
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- municipal purposes and commercial sales for uses at locations along the length of the
proposed pipeline (Currrent APR Application, Attachment 2, page 1, Section 1
[undisputed fact #7]); and

- bulk sales for use by municipal and investor-owned utilities, commercial enterprises, and
state and federal government agencies (Current APR Application, Attachment 2, page 5,
Section III, 46.B [undisputed fact #8]).

Although this list may not include 11 separate possible uses,® it is just as open-ended as
the comparable description in the Original APR Application. Because the Current APR
Application’s list is as unspecific as the list in the Original APR Application, this Court’s ruling
that the Original APR Application’s description was inadequate indicates that the description in
the Current APR Application is also insufficient.

ii. The inadequacy of the Current APR Application’s
description of the place or places of use of water was
litigated in the Original APR Application proceeding.

In its proceeding addressing the Original APR Application, this Court also addressed the
failure of that Application to specify the place or places at which the beneficial use or beneficial
uses for the water to be appropriated would occur. This Court stated:

Subsection (A)(6) [of Section 72-12-3 NMSA 1978] requires an applicant to

designate “the place of use for which the water is desired.” For its proposed

places of use, Applicant identified 37 quarter sections on its ranch and “[a]ny

areas within Catron, Sierra, Socorro, Valencia, Bernalillo, Sandoval and Santa Fe

Counties that are situated within the geographic boundaries of the Rio Grande

Basin in New Mexico.” Amended [Original APR] Application, Attachment B.

2012 District Court Memorandum (Exhibit 7), p. 15.

% The exact number of uses is difficult to determine because of the overlap between categories
such as municipal uses, municipal and investor-owned utilities, uses along the pipeline, and uses
by federal and state governments.
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As was noted above, this Court concluded that:

Because Applicant [APR] failed to specify beneficial uses and places of
use in its application [the Original APR Application] and chose to make general
statements covering nearly all possible beneficial uses and large swaths of New
Mexico for its possible places of use, the State Engineer had no choice but to
reject the application [the Original APR Application].

2012 District Court Memorandum, page 20.

The listing of possible places of use for the water to be appropriated in the Current APR

Application is similarly vague. It indicates that the water could be used:

in “[p]arts of Catron, Sierra, Socorro, Valencia, Bernalillo, Sandoval, and Santa Fe
Counties” (Current APR Application [Exhibit 1], page 2, 43 [undisputed fact #9]);
within the authorized service areas of Magdalena, Socorro, Belen, Los Lunas,
Albuquerque/Bernalillo County Water Utility Authority, and Rio Rancho (Current APR
Application, page 3, 95.g; Current APR Application, Attachment 2, page 4, 45.A
[undisputed fact #10]); and

at locations along the length of the proposed pipeline (Current APR Application,
Attachment 2, page 1 [undisputed fact #11]), which is projected to be approximately 140
miles long (Current APR Application, Attachment 2, page 4, Figure 6; Current APR
Application Attachment 2, Exhibit D, Appendix A, pages 13-16 [undisputed fact #13]).

As the language from this Court’s 2012 District Court Memorandum quoted above

indicates, this listing of “large swaths of New Mexico” as possible places of use for the water to

be appropriated is insufficient. The State Engineer therefore was required to reject the Current

APR Application, and this Court should dismiss that Application as well.
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b. The litigation addressing the Original APR Application
determined that APR was not entitled to an evidentiary
hearing before the State Engineer.

Finally, in the litigation concerning the Original APR Application, this Court also
addressed APR’s allegation that it was entitled to but was inappropriately denied an evidentiary
hearing. This Court stated:

The State Engineer has the authority to deny underground water permits
without a hearing, NMSA 1978, §72-12-3.F (2001), a section in the groundwater
permitting statutes which the State Engineer cites, albeit incorrectly in his Order
Denying Application, 6. Applicant [APR] argues that once the OSE accepted the
application and published notice, the State Engineer could not reject the
application without a hearing. ... The OSE staff did determine that the
[application] form had been completed with all the information required, but it
was within the State Engineer’s authority, pursuant to Section 72-12-3(F) to deny
the application without a hearing. ....

If the acceptance by the OSE under Subsection C [of Section 72-12-3
NMSA 1978] requires the hearing examiner under Subsection F to hold an
evidentiary hearing, the statutory language in Subsection F allowing him to deny
an application without a hearing would be negated.

2012 District Court Memorandum (Exhibit 7), pages 11-12.

Citing Weiland v. Vigil, 1977-NMCA-003, 90 N.M. 148, cert. denied, 90 N.M. 255, 561

P.2d 1348, this Court pointed out as well that a statute must be construed to give effect to every
part of the statute. 2012 District Court Memorandum, page 12.

This analysis is equally applicable to APR’s assertion in this proceeding that it was
entitled to but was inappropriately denied an evidentiary hearing. Section 72-12-3.F indicates
that the State Engineer may deny an application to appropriate ground water without holding a
hearing, and this Court has already ruled that Section 72-12-3.F applied to the State Engineer’s
denial of the Original APR Application. For that reason, the doctrine of collateral estoppel
indicates that Section 72-12-3.F applies to the State Engineer’s dismissal of the Current APR

Application as well.

31



Conclusion
The Current APR Application fails to specify:
the beneficial use or beneficial uses for the water to be appropriated; and
the place or places where the beneficial use or beneficial uses of the water to be

appropriated would occur.

Thus the Current APR Application is invalid on its face, and it should be dismissed.

In addition, APR’s claim that it was inappropriately denied a public hearing is

unpersuasive for three reasons:

APR was not entitled to a public hearing;

APR has neither alleged nor demonstrated that there are any disputed material facts to be
considered in an evidentiary hearing; and

Even if APR was entitled to a public hearing, it was not inappropriately denied such a
hearing because the State Engineer’s Hearing Officer conducted a public hearing on the
motions for summary judgment filed below.

Finally, the doctrine of collateral estoppel indicates that this Court should dismiss the

Current APR Application because:

this Court has already determined in the proceeding addressing the Original APR
Application that failure to specify the beneficial use or beneficial uses for the water to be
appropriated and the place or places where that beneficial use or those beneficial uses
would occur renders an application to appropriate ground water legally insufficient; and
this Court has already ruled in the proceeding addressing the Original APR Application
that APR was not entitled to an evidentiary hearing before the State Engineer.

For these reasons, this Court should dismiss the Current APR Application.
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Dated: December 14, 2018.

NEW MEXICO
ENVIRONMENTAL LAW CENTER

Douglas Meiklejohn

Jaimie Park

Jonathan Block

Charles de Saillan

Eric Jantz

1405 Luisa Street, Suite #5

Santa Fe, NM 87505

Telephone: (505) 989-9022

Facsimile: (505) 989-3769

FElectronic mail: dmeiklejohn@nmelc.org,
jpark@nmelc.org

Attorneys for the Community Protestants
listed on the following page.
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Attorneys for the following Protestants:

Gladys Baca; Robert and Mona Bassett; Patti BearPaw; Sue Berry-Fox; Ann Boulden; Donald
and Joan Brooks; Jack Bruton and Bruton Ranch, LLC; Lisa Burroughs and Thomas Betras, Jr.;
Charles and Lucy Cloyes; Michael D. Codini, Jr.; Randy Coil; James and Janet Coleman; Terri
Cook; Thomas A. Cook; Wildwood Highlands Landowners Association and its members; Randy
Cox; Nancy Crowley; Tom Csurilla and Elk Ridge Pass Development Company, LLC and Top
of the World Land Company, LLC; Roger and Jeanne Daigger; Michael and Ann Danielson;
Bryan and Beverley Dees; John and Eileen Dodds; Louise and Leonard Donahe; Patricia
Eberhardt; Roy Farr; Paul and Rose Geasland; Gila Conservation Coalition, Center for
Biological Diversity and Gila Watershed Alliance; Mary Rakestraw Greiert; Michael Hasson;
Don and Cheryl Hastings; Gary and Carol Hegg; Patricia Henry; Catherine Hill; Eric Hofstetter;
Sandy How; M. lan and Margreet Jenness; Amos Lafon; Marie Lee; Cleda Lenhardt; Rick and
Patricia Lindsey; Victoria Linehan; Owen Lorentzen; Mike Loya; Sonia Macdonald; Robert and
Susan MacKenzie; Douglas Marable; Thea Marshall; Sam and Kristin McCain; Jeff McGuire;
Michael Mideke; Kenneth Mroczek and Janice Przylbyl Mroczek; Peter Naumnik; John
Naumnik; Regina Naumnik; Robert Nelson; Veronika Nelson; Walter and Diane Olmstead; Karl
Padgett; Max Padget; Leo Padgett; Patricia Padgett; Wanda Parker; Ray and Carol Pittman; John
Preston and Patricia Murray Preston; Daniel Rael; Stephanie Randolph; Mary Katherine Ray;
Kenneth Rowe; Kevin and Priscilla Ryan; Ray and Kathy Sansom; Christopher Scott Sansom;
John and Betty Schaefer; Susan Schudardt; Janice Simmons; Jim Sonnenberg; Anne Sullivan;
Margaret and Roger Thompson; Gloria Weinrich; James Wetzig and Maureen M. MacArt;
Donald and Margaret Wiltshire; and the following two associations and their members:
Homestead Landowners Association and its members, including but not limited to the following:
Joseph and Janet Siomiak, Patricia Germain, Bette Dugie, Jonathan Benedict, Michael Murray,
John Pohl, Parker Fillion, Barbara Owens; and Abbe Springs Homeowners Association and its
members, including but not limited to the following: Raven Reitstetter, Nancy Crowley, Chris
and Helen Dossett, Kristin Ekvall, Kenneth and Diana Fry, Albert Goodman, William Gysin, Jeff
McGuire, Rozalyn Murphy, Janice Simmons, Ronald Wilson, Paul G. Kotula, Karl and Jane
Mears, Thomas and Linda Pampinella, David P. Smith, Carmela L. Warner, Lisa Burroughs, and
Tom Betras.
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BEFORE THE NEW MEXICO STATE ENGINEER

IN THE MATTER OF THE CORRECTED
APPLICATION FILED BY AUGUSTIN

PLAINS RANCH, LLC., FOR PERMIT TO Hearing No. 17-005
APPROPRIATE GROUNDWATER IN THE OSE File No. RG-89943 POD 1
RIO GRANDE UNDERGROUND WATER through POD 37

BASIN IN THE STATE OF NEW MEXICO

SCHEDULING ORDER

This matter, Hearing No. 17-005; OSE File No. RG-89943 POD 1 through POD 37, came
before Uday V. Joshi, State Engineer’s designated Hearing Examiner upon the need to establish
a procedural schedule for the above-captioned matter’. The Hearing Examiner proposes the
following schedule of proceeding. If the Parties are unable to agree to the following Schedule,
the Parties shall jointly propose a stipulated schedule of proceeding. Additionally, the Hearing
Examiner encourages the Applicant to begin discussions with the Protestants and the Water
Rights Division (WRD) in an effort to clarify the salient and substantive elements of the
Application.

THEREFORE, this matter is to proceed in accordance with the following schedule of
proceeding. The Parties shall jointly file a stipulated schedule for proceeding in the event that
the Parties object to this Proposed Scheduling Order.

1 BACKGROUND

Applicant Augustin Plains Ranch, LLC., (APR) filed its Application on July 14, 2014,
and subsequently on December 23, 2014, and on April 28, 2016, its Corrected Application No.
RG-89943 with the State Engineer for Permit to Appropriate Groundwater in the Rio Grande
Underground Water Basin of the State of New Mexico.

APR proposes to divert and consume 54,000 acre-feet per annum from 37 proposed
wells, proposed to be drilled to depth of 2,000 feet, with 20-inch casing, on land owned by APR,

located as follows:

! please find “Instructions for Parties” located under State Engineer Administrative Hearings that may serve as a
guideline: http://www.ose.state.nm.us/HU/rulesRegs.php



kendra
Rounded Exhibit Stamp


The two existing and thirty-five proposed wells are generally located north and south of
U.S. Highway 60, and east of Datil, Catron County, New Mexico, for municipal purposes,
including, but not limited to the following municipal entities and their service areas: the Village
of Magdalena, the City of Socorro, the City of Belen, the Village of Los Lunas, the Albuquerque
Bernalillo County Water Utility Authority and the City of Rio Rancho, and commercial bulk
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water sales in parts of Catron, Sierra, Socorro, Valencia, Bernalillo, Sandoval and Santa Fe
Counties, limited to those portions that lie within the geographic boundaries of the Rio Grande
Basin, including various municipal and investor owed utilities, commercial enterprises, and state
and federal government agencies, including the U.S. Bureau of Reclamation and the New
Mexico Interstate Stream Commission whereby groundwater would be directly discharged to the
Rio Grande. Distribution and access connections are via an underground transmission pipeline
along three (3) primary right-of-way corridors beginning east of Datil, New Mexico, along U.S.
Highway 60, approximately 56 miles east to Interstate 25, then north along Interstate 25,
approximately 65 miles to State Road 45, the Coors Boulevard interchange, then north along
Coors Boulevard, approximately 20 miles, and ending at State Road 528, Alameda Boulevard.
APR proposes that any impairment of existing rights in the Gila-San Francisco Basin

and the Rio Grande Basin, or any other basin, that would be caused by the applied for pumping,
will be offset or replaced. APR intends to construct enhanced recharge facilities which will
collect runoff that would otherwise evaporate in the Plains of Augustin, recharge water that will
augment the groundwater in the aquifer and offset the amount of water diverted from the APR
wells. APR also requests credit for the enhanced recharge facilities, which is subject to approval
by the State Engineer.

APR also filed the following documents with the Corrected Application: Attachment 1-
Point of Diversion Descriptions; Attachment 2  Overview of Project, Proposed Hearing
Procedure and Additional Information for Sections of the Application, Exhibit A  Project
Description; Exhibit B- Investor Letters; Exhibit C POD Map; Exhibit D — Routing Analysis;
Exhibit E — Rio Rancho Letters; Exhibit F - Sample Agreements; and Exhibit G  Technical
Memorandum: Summary of Updated Conceptual Design, which may be viewed between the
hours of 8:00-12:00 a.m. and 1:00-5:00 p.m. Monday through Friday, at the District 1 Office of
the State Engineer, 5550 San Antonio Drive NE, Albuquerque, NM 87114, or online at
www.ose.state.nm.us/HU/AuoPlains. The application was published multiple times, for 3 weeks
during the years 2009 thru 2016, respectively. Approximately six-hundred (600) protests were
timely filed.

The Water Rights Division filed a Request to Docket Hearing on February 2, 2017, and
the Hearing Unit issued a Docketing Order on May 3, 2017. In response to the Docketing Order,

the following occurred:
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e Two hundred and thirty-four (234) parties failed to submit hearing fees (as shown
on Attachment A. The 234 parties failing to submit fees in accordance with the
Docketing Order and 19.25.2.10 NMAC are dismissed from this proceeding.

e One-hundred and Eight (108) parties had their Orders returned to sender (as
shown on Attachment B. Both the Administrative Litigation Unit and the Hearing
Unit made attempts to deliver correspondence to these protestants, to no avail.
The 108 parties who failed to list an address on their protest letter or, otherwise,
apprise the Hearing Unit and all Parties of any change(s) in address, will be
dismissed if they do not supply a correct address on or before September 28,
2017, or at the public meeting; >

e Eighty-five (85) individuals, including 3 landowner associations, formed a group
represented by the New Mexico Environmental Law Center and five (5)
individuals formed a group represented by the Domenici Law Firm;

o Twenty-Eight (28) parties are specifically identified on Attachment C (with the
following symbol: (0) as requiring representation by an attorney pursuant to
19.25.2.11(c) which states, “[a] party that is not an individual shall be represented
by an attorney.” Entries of Appearance for the 28 parties shall be made on or
before September 28, 2017, or at the public meeting.

On May 25, 2017, the United States Department of the Interior (DOI) Bureau of
Reclamation filed its withdrawal of protest. Therefore, Protestant DOI is dismissed as a party to
this proceeding.

After consideration of the large number of parties and applications for the above-
captioned matters, the Hearing Examiner proposes a staggered or staged schedule rather than a
schedule of proceedings that allows for simultaneous filings in order for the Parties to establish a
clear understanding of APR’s plan(s) for implementation (i.e. Proposed pumping schedule, end-
users, etc.), if granted. This format of the schedule requires APR to provide exhibits first, then
the protestants.

This schedule is not based on a Pre-Hearing Scheduling Conference (PHSC) and a PHSC

will not be held because of numerous parties’ inability to be available on the same day and at the

2 In order to conserve Parties’ resources, the Hearing Examiner is requesting Parties to provide correct or updated
addresses, Counsel to formally enter their appearance(s) in lieu of filing an Entry of Appearance, if they have not
already filed an Entry, and for Counsel to enter their appearance on behalf of those who are not “individuals” and
are required to be represented by Counsel, on or before September 28 2017 or at the Public Meeting.
Additionally, as mentioned, Parties and those who are not “individuals” are encouraged to form groups, provided
an attorney represents the group.
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same time. As stated earlier, if the Parties object to the following proposed schedule, the parties
shall jointly propose a stipulated schedule of proceeding for the Hearing Examiner’s
consideration.
2 PUBLIC MEETING
The Hearing Unit will host a public meeting on September 28, 2017, at 6:00 p.m. at
New Mexico Tech, in the Macey Center, 801 Leroy Place, in Socorro, New Mexico to provide
information on the Administrative Hearing Process, Alternative Dispute Resolution, and to
provide APR an opportunity, if amenable, to a description and summary of its Application, and
for Protestants to succinctly state their positions other than those stated in the respective Protest
letters.
Counsel should be prepared at the public meeting to formally enter an appearance on
behalf of any eligible parties for which an appearance has not already been entered.
3  JURISDICTION
The jurisdiction of the State Engineer is invoked pursuant to Articles 2, 5, and 12 of
Chapter 72, N SA 1978.
4 STATEMENT OF ISSUES
A. Availability of water to satisfy the application.
B. Whether granting the application would result in impairment or detriment to
existing water rights.
C. Whether granting the application would be detrimental to the public welfare of the
state.
D. Whether granting the application would be contrary to the conservation of water
within the state.
5 DISCLOSURE OF WITNESSES
Applicant APR: On or before October 27, 2017, APR shall disclose to the other parties all expert

and fact witnesses who may be called at the hearing of this matter. Disclosure shall be by witness
lists that contain the name and address of each witness, an indication of whether the witness will
be offered as an expert, and a summary of anticipated testimony.

WRD and Protestant Parties: On or before December 22, 2017, the WRD and Protestants shall
disclose to the other parties all expert and fact witnesses who may be called at the hearing of this

matter. Disclosure shall be by witness lists that contain the name and address of each witness, an
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indication of whether the witness will be offered as an expert, and a summary of anticipated
testimony.

Unless expressly objected to by the parties, the Hearing Examiner finds that properly
disclosed expert witnesses, whose areas of expertise are similar, may converse freely with one
another outside the presence of counsel or pro se party, it being understood that said
conversations are considered informal and not admissible as evidence at hearing.

6 DISCLOSURE OF EXHIBITS
Applicant APR: On or before March 28, 2018, the Applicant shall disclose to the other parties

any and all exhibits and reports to be offered into evidence at the hearing. The Applicant shall,
at a minimum and in addition to any other exhibits proffered, include the following: a) a copy of
the present application, b) a copy of the legal notice(s) as published and c) a location map or
maps of reasonable size to allow easy recognition of the geographic situation of the application.
The exchanged exhibits shall be indexed and labeled for identification. The Applicant shall file
the exhibits index list (not the exhibits) with the Hearing Unit by March 28, 2018. The
Applicant is expected to copy, disclose and exchange, as part of their proposed exhibits, those
relevant documents from the files of the OSE that they intend to utilize at hearing and should not
rely on the taking of administrative notice as a substitute for production of these items as
exhibits. The Applicant shall provide the earing Examiner one set of their respective proposed
exhibits - appropriately bound, indexed, numbered and tabbed- at the hearing and one electronic
copy on a thumb-drive or CD.

WRD and Protestant Parties: On or before July 25, 2018, the WRD and each Protestant shall

disclose and exchange to the Applicant and all other parties any and all exhibits and reports to be
offered into evidence at the hearing. The exchanged exhibits shall be indexed and labeled for
identification. The WRD and the Protestants shall also file the exhibits index only (not the
exhibits) with the Hearing Unit by July 25, 2018. The WRD and the Protestants are expected to
copy, disclose and exchange, as part of their proposed exhibits, those relevant documents from
the files of the OSE that they intend to utilize at hearing and should not rely on the taking of
administrative notice as a substitute for production of these items as exhibits. The WRD and the
Protestants shall each provide the Hearing Examiner one set of their respective proposed exhibits
- appropriately bound, indexed, numbered and tabbed at the hearing and one electronic copy on

a thumb-drive or CD.
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7  DISCLOSURE OF REBUTTAL WITNESSES AND EXHIBITS, SURREBUTTAL
Applicant APR: On or before November 14, 2018, the Applicant shall disclose to the other

parties all rebuttal witnesses who may be called at the hearing of this matter and all rebuttal
exhibits, in the same manner as set forth in section 4, above. The Applicant’s rebuttal witness
lists and exhibits index are to be filed with the Hearing Unit by November 14, 2018. The
Applicant shall provide the Hearing Examiner three sets of their respective proposed rebuttal
exhibits - appropriately bound, indexed, numbered and tabbed — at the hearing.

WRD and Protestant Parties: Following any disclosure of rebuttal witnesses and exhibits by the

Applicants, the WRD and the Protestants may, only for good cause (i.e. citing a need to rebut
new issues not previously raised by Applicant), move for leave to file surrebuttal witnesses and
exhibits by December 21, 2018. Any motion for leave to file surrebuttal should be accompanied
by a proposed surrebuttal witness list and exhibit index. The movant must also certify that a copy
of the list, index and any proposed surrebuttal exhibit was provided to the Applicant and all other
parties. If a motion for leave to file surrebuttal is granted, the movant shall provide the Hearing
Examiner one sets of their respective proposed surrebuttal exhibits - appropriately bound,
indexed, numbered and tabbed and one electronic copy on a thumb drive or CD at the hearing.
8 CLOSE OF DISCOVERY
The deadline for conclusion of discovery is February 13, 2019.
9 MOTIONS AND OBJECTIONS

The deadline for filing substantive motions that are opposed and written objections to a
proposed witness or exhibit is March 29, 2019. Any exhibit not objected to in writing by March
29, 2019, shall be deemed admitted into evidence upon presentation at the hearing. Rule 1-006
and Rule 1-007.1 A through E of the Rules of Civil Procedure for the District Courts of New
Mexico shall apply with respect to the filing of, and responding to, motions.

10 FILING AND SERVICE

Filing of pleadings and documents are to be made by submitting one original hard copy
to the Hearing Unit, Office of the State Engineer, P.O. Box 25102, Santa Fe, New Mexico
87504-5102. The physical location of the Hearing Unit office is at 495 Old Santa Fe Trail, Santa
Fe, NM 87504 (2" floor of the Lew Wallace building). The filing party must certify that it has
served a copy of any pleading, or other document submitted for filing, upon the other parties.

Upon request, a file stamped copy of the submission will be returned to the submitting party if an
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extra hard-copy and a stamped, self-addressed envelope is provided with the submission. Service
may be made upon the parties in accordance with the certificate of service (Parties Entitled to
Notice) (htt ://www.ose.state.nm.us/HU/AucustinPlains. h ) unless otherwise notified per entry
of appearance or other writing filed in this matter.
11 PRE-HEARING CONFERENCE
If the Hearing Examiner deems it necessary to address objections, outstanding motions or
other matters prior to hearing, a Pre-Hearing Conference will be scheduled on May 22-23, 2019,
in Santa Fe, NM; it is anticipated that only one day will be required but two (2) days shall be
reserved. The parties will receive advance written notice of the scheduling and absent receipt of
notice may assume that the Hearing Examiner determined that a pre-hearing conference was not
necessary.
12 EVIDENTIARY HEARING
The hearing of this matter is proposed to commence on June 17, 2019, in Albuquerque or
Socorro at a time and location to be later designated in written notice to the parties for ten (10)
consecutive business days (June 17-28, 2019).
13 MODIFICATION
This Scheduling Order shall control these proceedings except that it may be modified
upon the consent of the parties and the Hearing Examiner, at the discretion of the Hearing

Examiner for good cause shown, or by the Hearing Examiner to prevent manifest injustice.

DONE this  day of August, 2017, RS
Uday V. Jos
Hearing U t, Man ging Attorney
Hearing Examiner
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CERTIFICATE OF SERVICE

I hereby certify that on the day of August, 2017, a copy of the foregoing
Scheduling Order was mailed to interested parties in Hearing No. 17-005. The Parties Entitled to
Notice can be found at: htt ://www.ose.state.nm.us/HU/Au ustinPlains. h .

ma E. Corral, Law Clerk
Hearing Unit Administrator



Fee Payment Not Submitted

List of Parties without Fee Payment-
Addressees

Street Address or P.O. Box

City, State and Zip

74 Ranch

P.O. Box 44

Monticello, NM 87939

76 Slash Cattle Company, LLC-
Jim & Sherri Haught

HC 62, Box 625-14

Datil, NM 87821

Connie Adler P.O. Box 1028 Silver City, NM 88062
Alamo Navajo Chapter- P.O. Box 827 Magdalena, NM 87825
Buddy Mexicano, President

Mrs. Alex Gonzales Box 181 Cubero, NM 87014
Vaun Allen and Diane Allen Box 385 Magdalena, NM 87825
Jerry and Lela Allin P.O. Box 621 Pie Town, NM 87827
Gary Allison HC 61, Box 154 A Glenwood, NM 88039
Van Allred & June Allred and Garnelle Allred P.O. Box 166 Glenwood, NM 88039
Lester and Leigh Davidson P.O. Box 528 Sabinal, NM 87006
lake Armijo 1901 Selway Pl. NW Albuquerque, NM 87120-4167
Raymond Auge P.O. Box 303 Belen, NM 87002-0303

Gilbert Baca, Jr.

10 Sendero del Oro

Santa Fe, NM 87506

John E. And Donna L. Baerwald

53 Rons Road

Santa Fe, NM 87508-8053

Laura Barich P.O. Box 651 Datil, NM 87821
Jason Barkemeyer 1008 Paisano Drive Socorro, NM 87801
Brook Bearpaw 86 Bridger Pass Datil, NM 87821
Alicia Beavers P.O. Box 116 Las Cruces, NM 88004
Naomi Bergam P.O. Box 845 Datil, NM 87821

John Bertrand

2310 State Road

Socorro, NM 87801

Ingrid Biel 115 Mustang Drive Socorro, NM 87801
Darlene Bissey-Larry Bissey-Janice Black P.O. Box 622 Pie Town, NM 87827
Robert Blagg 306 Calle Loma Norte Santa Fe, NM 87501
Joanne and Larry Blount P.0. Box 165 Glenwood, NM 88039
Horace L. and Jo Bounds, Jr. P.O. Box 4069 Silver City, NM 88062

Francis W. And Betty L. Boyle

1736 Foster Road

Las Cruces, NM 88001

Daniel Branning

62 Thomas Ranch Road

Datil, NM 87821

Harry Buchner P.O.Box 9 Glenwood, NM 88039
Sandra Budakowski P.0. Box 511 Quemado, NM 87829
Craig Bunke P.0.Box 91 Monticello, NM 87939
Troy Butler P.O. Box 229 Datil, NM 87821

Jay Carrol P.0. Box 574 Pie Town, NM 87827
Catron County Emergency Manager/ P.O. Box 621 Reserve, NM 87830
Fire Marshall-Donald R. Weaver

Johnny Chavez P.O. Box 366 Bosque, NM 87006
City Of Socorro- P.0O. Box K Socorro, NM 87801
Ravi Bhasker - Mayor, City Council

Jim Coates and Nancy Coates P.O. Box 34 Glenwood, NM 88039
Ernie Cordova P.O.Box 1798 Eager, AZ 85925

John Covington

9212 Mescalero Road, N.E.

Albuquerque, NM 87111

B.W. Cox

P.O. Box 146

Magdalena, NM 87825
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Fee Payment Not Submitted

List of Parties without Fee Payment- Street Address or P.O. Box |City, State and Zip
Addressees

Katherine Craig P.O. Box 825 Datil, NM 87821

Jack & Stephanie Crane P.O. Box 543 Quemado, NM 87829
Joshua Cravens P.O.Box 41 Monticello, NM 87939

George Cunningham

7601 E. Tasman Circle

Mesa, AZ 85207

Frank Dal Molin

#2 Dal Molin Heights

Globe , AZ 85501

David Dalbey 19 Hillside Drive Datil, NM 87821-2035
Sue Daniel HC 31, Box 304 Caballo, NM 87931
Stephen Darland P.O.Box 23 Monticello, NM 87939
Anita Davis P.O.Box 229 Datil, NM 87821
James Day 510 Galisteo Street Santa Fe, NM 87501
Lucille Delgado P.O.Box 631 Reserve, NM 87830
Peter & Eva Dempsey P.0.Box 231 Datil, NM 87821
Caroll Dezavelle P.O. Box 968 Magdalena, NM 87825

Patrick Dibartolomeo

324 Highway 408

Socorro, NM 87801

Shannon Donnelly

HC 32, Box 726

Quemado, NM 87829

Patty Duffy

P.O. Box 22

Glenwood, NM 88039

Thomas Duffy

HC 61, Box 184

Glenwood, NM 88039

Adrienne Herrick and Billy Dugger

1119 Broken Arrow Drive

Silver City, NM 88061

Jack & Sue Dunn P.O. Box 1526 Magdalena, NM 87825
Charles Ill. Duree and Cheryl Duree P.O. Box 99 Glenwood, NM 88039
Riley East #2 Dal Molin Hieghts Globe, AZ 85501

Carol Eddy P.O.Box 4 Glenwood, NM 88039-0004
Monte R. & Shirly R. Edwards 33 Airstrip Rd. Datil, NM 87821

Valla Egge P.O. Box 622 Hurley, NM 88043
Jane Fassinger, VMD P.0.Box 113 Magdalena, NM 87825
Sherry Fletcher 602 Broadway TorC,NM 87901
Debbie Fogle Box 723 Apline, AZ 85920
Aaron Fogle P.0.Box 723 Apline, AZ 85920
Robert Foland 1953 Tijeras Road Santa Fe, NM 87505

Ford County Land & Cattle Co., Inc. -
Ronnie Herrmann

12466 Highway 400

Ford, KS 67842

Patricia Fraker

11109 NE San Rafael Street

Portland, OR 97220

Durelle Freeman P.O.Box 120 Glenwood, NM 88039

Leslie Fritz 1068 Fran Drive Las Cruces, NM 88007

Ruth Fuson and Terry Fuson P.O. Box 787 Datil, NM 87821

Charles and Martha Garrity P.O.Box 162 Lenox Dale, MA 01242-0162

M. Gibson

HC 61, Box 20

Datil, NM 87821

Allen Glick

HC 61, Box 390

Glenwood, NM 88039-9015

Lois Goodwin

HC 61, Box 183

Glenwood, NM 88039

Richard and Ophelia Gordon

P.O. Box 1103

Los Lunas, NM 87031

Stanley Gorodenski

HC 61, Box 1544

Datil, NM 87821

Allen Grace

331 Villeros Street

Santa Fe, NM 87501

Attachment A
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Fee Payment Not Submitted

List of Parties without Fee Payment-
Addressees

Street Address or P.O. Box

City, State and Zip

Grant Soil & Water Conservation District -
David Mccauley, Chairman

3082, 32nd Street Bypass, Suite
C

Silver City, NM 88061

Carol Guin

P.O. Box 452

Fairacres, NM 88033

Mr. & Mrs. William Guske

P.O. Box 938

Magdalena, NM 87825

Damacio Gutierrez

HC 62, Box 608

Datil, NM 87821

Judy Harmon

724 S. Mesquite

Las Cruces, NM 88001

Charles Harvell P.O. Box 504 Reserve, NM 87830
Richard Hazelwood 7601 E. Tasman Circle Mesa, AZ 85207

Byron Heidlebaugh P.O. Box 343 Glenwood, NM 88039-0343
Diane Hillen Box 385 Magdalena, NM 87825

Melissa Holmes

1002 Calle Feliz

Santa Fe, NM 87507

Horse Mountain Volunteer Fire Department -
Carrie Sarnicky, Fire Chief

HC 61, Box 15-13

Datil, NM 87821

George Howe P.O. Box 206 Datil, NM 87821

Vernon Inabnitt 9823 E. Luna Vista Road Las Cruces, NM 88012-6263
Independent School District #2- P.O. Box 128 Quemado, NM 87829

Bill Green, Superintendent

James L. Guin Cattle Company- P.O.Box 373 Magdalena, NM 87825
James L. Guin

Nancy Jaramillo P.O. Box 343 Socorro, NM 87801

Blaine Johnson P.0. Box 331 Glenwood, NM 88039

Ms. Emily Johnson P.0. Box 1335 Magdalena, NM 87825
Jeanne Johnson P.0.Box 331 Glenwood, NM 88039-0331
James Johnson P.0.Box 744 Datil, NM 87821

Leslie Johnson, Md

530 Harold Drive

Socorro, NM 87801-5401

Jon and Rebekka Johnston

HC 61, Box 1521

Datil, NM 87821

Richard Jordan

P.O. Box 83

Monticello, NM 87939

Ida and Jose Julian

806 Chaparral Drive

Socorro, NM 87801-5083

Janeen Jump

HC 61, Box 155

Glenwood, NM 88039

Raymond Keller

13 Ann Marie Drive

Morgantown, WV 26508

Wilson Kelly

P.O. Box 95

Glenwood, NM 88039-0095

Jeffrey Kerekes

43 Lyon Street

New Haven, CT 06511-4925

Charles Kesler

861A State Road 581

Lyden, NM 87582

Stanley King P.O. Box 656 Pie Town, NM 87827
Georgia Klumker HC 61, Box 155 Glenwood, NM 88039-9012
Kathy Knapp P.O.Box 711 Pie Town, NM 87827

Casey Landrum P.O. Box 351 Glenwood, NM 88039

Last Frontier Landowners Assoc.-
David E. Dalbey, President

HC 61, Box 1539

Datil, NM 87821

John and Beverly Laudé P.0.Box 451 Datil, NM 87821-0451

John Lee Jr., DVM P.O.Box 113 Magdalena, NM 87825

Jim Leiker and Patricia Phelps P.0O.Box 1121 Magdalena, NM 87825
Attachment A
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Fee Payment Not Submitted

List of Parties without Fee Payment-
Addressees

Street Address or P.O. Box

City, State and Zip

Leigh Bull, Owner/Director

Lion's Gate Water- 610 Gold Avenue S.W., Suite Albugquerque, NM 87102
William M. Turner, Trustee 111
Llama Deara Ranch-Hannah- P.O. Box 305 Medanales, NM 87548

Darlene Lovato

HC 61, Box 1519

Datil, NM 87821

Low Chamisa Ranch-
Norman M. Maisel, Owner/Manager

P.O. Box 271

Quemado, NM 87829

Margarete Loyd

HC 65, Box 56

Pie Town, NM 87827

James A. Wolfe, Mayor

John and Carolyn Macleigh P.O. Box 568 Quemado, NM 87829
Tom Macnab P.O. Box 85 Blue, AZ 85922
Magdalena Municipal Schools P.O.Box 24 Magdalena, NM 87825
¢/o Magdalena School Board

Village of Magdalena - P.O. Box 145 Magdalena, NM 87825

Norma Marino-Baca

10 Sendero del Oro

Santa Fe, NM 87506

Virgil Maxwell and Wanda Maxwell P.O. Box 127 Glenwood, NM 88039
Alma Mccarty P.O.Box 213 Datil, NM 87821
Thomas R. & Karen A. Mccracken 7642 E. Highway 92 Hereford, AZ 85615
Sherry McGuire 305 Garfield Street Socorro, NM 87801
James A. McKennon 413 Dorothy, N.E. Albugquerque, NM 87123
Kimberly Meadows 3360 Aster Drive Prescott, AZ 86305

Jorge Medina

14167 Hawthorne Blvd.

Hawthorne, CA 90250

Ricardo Medina

14171 Hawthorne Blvd.

Hawthorne, CA 90250

Beth A. Menczer & Joseph R. Vencill P.O. Box 267 Glenwood, NM 88039
John and Kristina Miller 5061 West Albatross Place Tucson, AZ 85742
A. Paul Mitchell 509 S. Main St. Las Cruces, NM 88005
Chester and Sandra Moeller P.O. Box 86 Datil, NM 87821-

Montosa Ranch -Dale Armstrong

5000 Edith Blvd., N.E.

Albuquerque, NM 87107

Bob Moore and Vicki Moore

HC 61, Box 349

Glenwood, NM 88039

Linda Mountain

229 Alcazar Street NE, Apt. B

Albuquerque, NM 87108

Warren Mowry

7617 Copper NE

Albuguerque, NM 87108

Gregory Mueller and Linda Mueller

HC 61, Box 1544

Datil, NM 87821

John Mullen

679 Hop Canyon Road

Magdalena, NM 87825

Kenneth and Gloria Mulligan

3784 Breckenridge Drive

El Paso, TX 79936

Cathleen Murphy

HC 61, Box 570

Glenwood, NM 88039

lohn Murphy

HC 61, Box 570

Glenwood, NM 88039

Lisa Navarro P.0. Box 92 Glenwood, NM 88039
Carolyn Nelson HC 61, Box 154 Glenwood, NM 88039
Mary Newkirk P.O.Box 129 Glenwood, NM 88039
Bruce Newman P.0O. Box 25 Monticello, NM 87939
Daniel Nordquist and Debra Nordquist HC 61, Box 407 Glenwood, NM 88039
Stephanie Padilla P.O. Box 82 Glenwood, NM 88039

Sam Palahnuk

HC 32, Box 726

Quemado, NM 87829
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Fee Payment Not Submitted

List of Parties without Fee Payment-
Addressees

Street Address or P.O. Box

City, State and Zip

Association-Jerry Armstrong, President

Gianna Palmer P.0. Box 53 Glenwood, NM 88039
Lloyd Peeples 24 Bluebird Drive Datil, NM 87821
Lester Peralta and Wendlyn Peralta P.O. Box 128 Glenwood, NM 88039
Juanita Peralta P.O. Box 644 Magdalena, NM 87825
Mavis Perdue P.O. Box 47 Datil, NM 87821-0047
Karl Phaler 26 Rutter Ranch Road Datil, NM 87821
Patricia Phelps P.O.Box 1121 Magdalena, NM 87825
Lorenzo Pino 444 Eaton Ave, G3 Socorro, NM 87801
The Plateau Partnership-H. Jay Platt P.O. Box 426 St. Johns, AZ 85936
Quemado Mutual Water and Sewer Works P.0. Box 81 Quemado, NM 87829

Robert Rael

2622 Panorama Drive

Silver City, NM 88061

Rebecca Ann Ramzel

P.O.Box 171

San Antonio, NM 87832

Renée Rauber

HC 61, Box 154D

Glenwood, NM 88039

Linda Reach 117 Faulkner Socorro, NM 87801
Dewey Rebbe P.O.Box 211 Reserve, NM 87830
Village of Reserve, Fire Department- P.0.Box 621 Reserve, NM 87830
Donald R. Weaver, Fire Chief

Reserve Independent Schools- P.O. Box 350 Reserve, NM 87830
Cathy Sohrenssen, School Board President

Village of Reserve -Robert Garrison, Mayor P.O. Box 587 Reserve, NM 87830

Rio Grande Restoration-
Steve Harris, Executive Director

HCR 69, Box 3-C

Embudo, NM 87529

Rito Creek Ranch Trust-
Kevin Sweazea, Trustee

HC 75, Box 64

Mountainair, NM 87036

Mike McWhorter, Chairman

William Roberts P.O.Box 133 Glenwood, NM 88039
Robert Robinson P.O. Box 129 Glenwood, NM 88039

Mary Roethle P.O. Box 313 Glenwood, NM 88039
Stephen Rowe HC 62, Box 654 Reserve, NM 87830

Thomas Rufenacht P.O. Box 431 Magdalena, NM 87825-0431
Rufus Safford and Judith Safford P.0.Box 334 Glenwood, NM 88039
Salado Soil and Water Conservation District- P.O. Box 136 Datil, NM 87821-0136

Cratie Sandlin

HC 61, Box 1411

Datil, NM 87821

Scott Sansom

P.O. Box 10

Datil, NM 87821

John and Carrie Sarnicky

HC 61, Box 39

Datil, NM 87821

Rudolfo Saucedo

10332 Oscura Street, N.W.

Albuquerque, NM 87114

Sandra Saulsberry-Silva

P.O. Box 628

Magdalena, NM 87825

Katherine Semones P.0. Box 25 Monticello, NM 87939

Judyth Shamosh P.O. Box 1285 Datil, NM 87825

Tropha Shea P.0. Box 229 Datil, NM 87821

Greg and Pattie Sheehan HCR 60, Box 44 Quemado, NM 87829

Fred and Jonille Shepherd P.O. Box 653 Datil, NM 87821
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Fee Payment Not Submitted

List of Parties without Fee Payment-
Addressees

Street Address or P.O. Box

City, State and Zip

Shorties Pie Town, LLC-
Ron Shorties, General Manager

P.O. Box 533

Pie Town, NM 87827

Sierra Soil & Water Conservation District-Willard
Hall, Chairman

2101 South Broadway

TorC,NM 87901

Dan Kloss, President

Marvin Smith P.O. Box 1954 Mesilla Park, NM 88047
Abigail Smoake 530 Harold Drive Socorro, NM 87801
County of Socorro- P.O. Box | Socorro, NM 87801
Audrey Jaramillo, County Clerk

Socorro County - Adren Robert Nance P.O. Box | Socorro, NM 87801
Socorro County Farm & Livestock Bureau- P.0O.Box 40 San Antonio, NM 87832

Ginny Sonne HC 62, Box 648-5 Reserve, NM 8783
Ben Spence P.O. Box 2410 Edgewood, NM 87015
Charles and Karen Stevenson 3738 W. Palmaire Avenue Phoenix, AZ 85051
Catherine Stewart P.O. Box 338 Glenwood, NM 88039
Dan and Donna Stewart P.O. Box 384 Cliff, NM 88028-0384
Sharon Stewart P.O. Box 338 Glenwood, NM 88039
Pat Stidstone 408 Melody Lane Socorro, NM 87801
Joann Strang 48-5196 Waipio Road Honoka'a, HI 96727
Joann Strang P.O. Box 831 Datil, NM 87821
Marc & Nan Taubman P.0. Box 290 Datil, NM 87821

Tee Pee Ranch Landowners Assoc.- P.0O. Box 92 Datil, NM 87821
Terrill .. Kawcak, Officer

Claudio Terrazas and Martha Terrazas P.O. Box 504 Datil, NM 87821
Molly Thomas HCR 60, Box 40 Quemado, NM 87829
James Travers P.O. Box 859 Datil, NM 87821

Jehanara Tremayne

504 South Pershing Street

Truth or Consequences, NM

Representative Don Tripp

State Capitol Room 100

Santa Fe, NM 87501

Antonio Trujillo and Valentia Truijillo

P.O. Box 268

Magdalena, NM 87825

US Department of Agriculture Forest Service-
Anna Jaramillo-Scarborough

333 Broadway, S.E.

Albuquerque, NM 87102

US Department of the Interior Bureau of Land
Management-John Merino, Field Manager

901 South Highway 85

Socorro, NM 87801

US Department of the Interior-Fish and Wildlife
Service-Paul Tashjian, Hydrologist

P.O. Box 1306

Albuquerque, NM 87103

Paul and Margaret Vander Maat

HC 61, Box 1537

Datil, NM 87821

Bernard Velasquez

40 Pinon Drive

Datil, NM 87821

Jeffrey S. And Lynn M. Venier

25412 S. 183rd Place

Queen Creek, AZ 85242

Barbara Versluis Highway 60 Magdalena, NM 87825

Jeremy Walker P.O. Box 981 Eager, AZ 85925

Herbert Wall P.O. Box 518 Datil, NM 87821

Flint Wallace and Shirley Wallace P.0. Box 282 Glenwood, NM 88039

Donald Weaver P.0.Box 621 Reserve, NM 87830
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Fee Payment Not Submitted

List of Parties without Fee Payment-
Addressees

Street Address or P.O. Box

City, State and Zip

Billy Webb and Frankie Webb P.0.Box 193 Glenwood, NM 88039
William and Betty Webster 20327 North 106th Avenue Peoria, AZ 85382

Robbie West P.0O. Box 1611 Moriarty, NM 87035

Carl & Lora Whitney P.O. Box 305 Datil, NM 87821

Henry Wilkins P.O. Box 508 Quemado, NM 87829
James and Joan Williams, llI P.0.Box 571 Pie Town, NM 87827-0571

Debra Gail & Mark Zohar

Diskin 13 Street, Apt.#111

Jerusalem, Israel 96440
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Return to Sender

Dismissed -Addressees - Docketing Order Returned to Sender

Street Address or

City, State and Zip Code

NOTE: Asterisk (*) after name indicates paid fee in 09-096 P.O. Box No.
Akincroft Ranch Rudy and Julie Akin HC 65, Box 2 Pie Town, NM 87827
Bruce Allred P.O. Box 152 Glenwood, NM 88039

Henry and Evelyn Bailey*

21 Berryhill Road

Los Lunas, NM 87031

Rita Boettcher

5101 Camellia Lane

Wausau, Wi 54401

Cecelia Briley Box 353 Datil, NM 87821
Toni Boyd Broaddus & Luther Broaddus Ill Revocable Trust P.O. Box 105 Magdalena, NM 87825
Luther & Toni Broaddus™
Joan Brock P.O. Box 706 Datil, NM 87821
Gloria Brown P.0. Box 278 Glenwood, NM 88039
Eileen Buchanan P.O. Box 708 Reserve, NM 89943
Beverly Cassata 2715 E. Glenrosa Avenue Phoenix, AZ 85016
Robert and Melinda Chandley P.O. Box 788 Datil, NM 87821-0788
Allan C. And Katherine A. Check P.O. Box 454 Dona Ana, NM 88032
Bob and Mary Clark*® P.0.Box 770 Datil, NM 87821
Kelly Collins P.O. Box 1444 Socorro, NM 87801
Ronald Cook P.0O. Box 327 Glenwood, NM 88039
Abigail Coolahan, Glen Collahan and Shawnti Collahan 1005 N. Highway 60 Pie Town, NM 87827
Kenneth Cope* P.O. Box 263 Datil, NM 87821-0263
Kendra Copelan P.0. Box 38 Datil, NM 87821
Marion Crum 157 Racetrack Road Arenas Valley, NM 88022-9713
Laura Darn P.O. Box 378 Datil, NM 87821
[lDr. Jeffrey Davis P.0. Box 226 Datil, NM 87821

C. Wayne Donham

4001 W. Silver Springs Blvd.

Ocala, FL 36682

#603
Karen Donn P.O. Box 272 Glenwood, NM 88039-0272
John Dorsett and Laura Dorsett P.0. Box 219 Quemado, NM 87829
Rex Duffet 409 W. Bentrup Street Chandler, AZ 85225
Roger Duffy and Teresa Duffy P.0. Box 66 Monticello, NM 87939
Alfred Dunzweiler 612 Pearlanna Drive San Dimas, CA 91773
Frank and Christine Ellington P.0O. Box 553 Pearce, AZ 85625
David and Mary Elliott P.O. Box 1869 Eagar, AZ 85925
John Fazio P.0. Box 350 Datil, NM 87821

Scott Feiten

HC 61, Box 1412

Datil, NM 87821

Prof. Steven & Monica Ferry, MBA

151 Homestead Trail

Datil, NM 87821

Fuller Family Trust - Charles and Mary Fuller, Trustees P.O. Box 529 Datil, NM 87821
Velma Garcia P.O. Box 586 Reserve, NM 87830
Melanie Gasparich P.0.Box 41 Cliff, NM 88028

Dan Gatlin TRR 503 Reserve, NM 87830
Joseph Gauntt™ P.O. Box 502 Datil, NM 87821
Ghost Rose Ranch Lisa T. Olsen and James R. Jarrett P.0. Box 220 Quemado, NM 87829

Lisa Giles

HC 61, Box 1504

Datil, NM 87821

Gary and Carol Gisler

3710 Upper Lake Circle

Granbury, TX 76049
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Return to Sender

Dismissed -Addressees - Docketing Order Returned to Sender |Street Address or

City, State and Zip Code

NOTE: Asterisk (*) after name indicates paid fee in 09-096 P.0. Box No.

Ronald Goecks™® P.O. Box 347 Datil, NM 87821
Frank Goetz and Irma Goetz P.0.Box 174 Glenwood, NM 88039
Lonnie Guin, ¥ P.O. Box 336 Datil, NM 87821
[Cheryl Hall P.O. Box 38 Datil, NM 87821

[Don Harold P.0. Box 738 Datil, NM 87821
Theron Haslan P.O. Box 919 Datil, NM 87821
Thomas Hayes P.O. Box 145 Glenwood, NM 88039
George and Susan Herman P.O. Box 332 Quemado, NM 87829
Henry Herman P.O. Box 31820 Santa Fe, NM 87594
Timithy Holecek and Shelley Holecek P.O. Box 793 Pie Town, NM 87827
Richard W. Holecek 105 Main Street Pie Town, NM 87827
Daniel Howell P.O. Box 740 Datil, NM 87821
Thomas Jenne P.O. Box 1362 Cedar Crest, NM 87008
Ben Johnson Box 305 Reserve, NM 87830

Lewis (Bill) Kelly

General Delivery

Glenwood, NM 88039

Janette Kelly

HC 61, Box 156

Glenwood, NM 88039

Cynthia Lee*

John Koerber and Mary Koerber P.0. Box 45 Datil, NM 87821

Eric Krueger P.O. Box 593 Reserve, NM 87830

Burton Krueger HC 61, Box 1124 Datil, NM 87821

Larry Lapierre P.O. Box 353 Datil, NM 87821

Bob Lee and Anah Lee* P.0.Box 39 Datil, NM 87821
P.O. Box 3T Pie Town, NM 87827

Donna Lee

5155 Dofia Ana Road

Las Cruces, NM 88007

Luna Irrigation Ditch

7205 Winans Drive, N.E.

Albuquerque, NM 87109

Thomas and Mary Marinko P.O. Box 684 Datil, NM 87821
Janis Marston P.O. Box 233 Glenwood, NM 88039
Michael Martin P.O. Box 305 Glenwood, NM 88039
P. Mayfield and Nancy McCloud P.O. Box 800 Datil, NM 87821

C. William McCabe and Valerie McCabe HC 61, Box 168A Glenwood, NM 88039
Anne McDiarmid P.O.Box 91 Datil, NM 87821-0091
Carol McKee P.O. Box 705 Pie Town, NM 87827
Jeanne Mims P.O. Box 283 Glenwood, NM 88039
Jim and Pat Mitchell P.0.Box 53 Quemado, NM 87829
Keith Mosca 1018 E. Marigold Lane Tempe, AZ 85281
Kristi Moya P.O. Box 1867 Silver City, NM 88062
Bob Myers HC 61, Box 1514 Datil, NM 87821

Todd A. Myers & Pamela J. Seymore

340 Midway Road

York Haven, PA 17370

Jim Nance P.O.Box 1518 Magdalena, NM 87825

Steven Nestor P.O. Box 37 Glenwood, NM 88039-0037

T. Otero P.O. Box 1105 Magdalena, NM 87825

Catherine Packard P.O. Box 552 Datil, NM 87821

Sebastian Parker P.0. Box 105 Reserve, NM 87830
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Return to Sender

Dismissed -Addressees - Docketing Order Returned to Sender |Street Address or City, State and Zip Code
NOTE: Asterisk (*) after name indicates paid fee in 09-096 P.O. Box No.

Daryl Parks P.0. Box 549 Quemado, NM 87829
[Herbert Perkins HC 61, Box 1505 Datil, NM 87821

[Bob and Janene Prudler P.0O.Box 315 Quemado, NM 87829
Scott and Leissa Randolph P.0. Box 757 Datil, NM 87821

Wolfgang and Monica Rempen

Rancho Alegre

Pie Town, NM 87827

Pamela Winfield Rosar

14 Scouts Drive

Datil, NM 87821

Robert Sanders

508 Hannah Place

Socorro, NM 87801

Ned Smith, Ir.

P.O.Box 196

Datil, NM 87821-0196

Ellen S. Soles*

2521 North Main Street

Flagstaff, AZ 86004

Jean A. and William K. Strickler P.O. Box 1109 Magdalena, NM 87825-1109
Frank Stubbs* 708 Kentucky, S.E. Albuquerque, NM 87108
Mark Svir P.O. Box 470 Reserve, NM 87830

David Thompson and Linda Thompson 7927 East 3rd Street Tucson, AZ 87510

Donna Todd™ P.O. Box 1126 Magdalena, NM 87825
René Trabu P.O.Box 3L Pie Town, NM 87827

Joe Trujillo P.O. Box 3483 Santa Fe, NM 87504

Velvet Antler Elk Ranch, inc. and Evelyn Carlisle Yates P.O. Box 204 Datil, NM 87821

Harry Weber P.O. Box 769 Datil, NM 87821

Joseph Wettach P.O. Box 276 Westminster, VT 05158

Randell Whaley

247 Davenport Canyon Road

Datil, NM 87821

Dennis Wilder and Kelly Wilder

HC 61, Box 29

Datil, NM 87821

Lauren Witt P.O. Box 38 Datil, NM 87821

Paul Womack P.O. Box 611 Reserve, NM 87830
Larry Woodcum P.O. Box 663 Datil, NM 87821
Herschel and Sharon Wright P.O. Box 705 Datil, NM 87821
Sherman Yates P.O. Box 25 Datil, NM 87821-0025
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Parties Entitled to Notice

Fee Payment PAID - Addressee

Street Address or P.O. Box

City, State and Zip

Office of the State Engineer Administrative Litigation Unit
Water Rights Division (WRD)
c/o Maureen C. Dolan, Esq., ¢/o Felicity Strachan, Esq.

P.0. Box 25102

Santa Fe, NM 87504-5102

Martha C. Franks, Esq.
(Co-Counsel for WRD)

P.O. Box 1983

Fort Collins,. CO 80522-1983

Montgomery & Andrews, P.A.
c/o Jeffrey J. Wechsler, Esq. (Co-Counsel for Applicant)

325 Paso de Peralta

Santa Fe, NM 87501

Draper & Draper LLC c¢/o John Draper, Esq.
(Co-Counsel for Applicant)

325 Paso de Peralta

Santa Fe, NM 87501

LEWIS ROCA ROTHGERBER CHRISTIE LLP
c/o Jeffrey Albright, Esq.
(Kokopelli Ranch, LLC)

201 Third Street, N.W.,
Suite 1950

Albuquerque, NM 87102

DOMENICI LAW FIRM, P.C.

c¢/o Lorraine Hollingsworth, Esq. (Monticello
Properties, Double Springs Ranch, Gila Mountain Ranches,
John Hubert Richardson Revocable Trust, Richardson Family
Farms)

320 Gold Ave., S.W., #1000

Albuquerque, NM 87102-3228

Arden Robert Nance, Esq.
{Caton County Board of County Commissioners)

P.O. Box 507

Reserve, NM 87820

Coppler Law Firm, P.C. c¢/o John L. Appel, Esq.
(City of Truth or Consequences)

645 Don Gaspar

Santa Fe, NM 87505

Tessa T. Davidson, Esq.
(John & Helen A. Hand and The Hand Living Trust)

P.O. Box 2240

Corrales, NM 87048

Peter Thomas White, Esq. (Cuchillo Valley Community Ditch
Association; Salomon Tafoya)

125 E. Palace Ave., #50

Santa Fe, NM 87501-2367

James C. Brockmann, Esq. {Last Chance Water Co.)

P.O. Box 2067

Santa Fe, NM 87504-2067

lames M. Noble, Esq. (Phelps Dodge Corporation)

1999 Broadway, Suite 1800

Denver, CO 80202

(Pecos Valley Artesian Conservancy District)

Stephen G. Hughes, Esq. P.O. Box 1148 Santa Fe, NM 87504-1148
{New Mexico Commissioner of Public Lands)
A.J. Olsen, Esq. P.O. Box 1415 Roswell, NM 88202

Jill Smith, Esq. (Pueblo of Sandia)

481 Sandia Loop

Bernalillo, NM 87004

Karl E. Johnson, Esq.
(Pueblo of Santa Ana)

7424 Fourth St., N.W.

Los Ranchos of Albuquerque,
NM 87107-6628

Jane Marx, Esq.
(Pueblo of Zuni, Pueblo of San Felipe)

2825 Candelaria Road NW

Albuquerque, New Mexico
87107

Samantha M. Ruscavage-Barz, Esq.(Wildearth Guardians)

516 Alto Street

Santa Fe, NM 87501

Wayne G. Chew, Esq.(Apache Ranch - Kenneth R. Brumit)

PO Box X

Albuquerque, NM 87103

NMISC, ¢/o Kim Bannerman, Esq.

P.O. Box 25102

Santa Fe, NM 87504-5102

IUniversity of New Mexico
Richard Mertz, Associate University Counsel

1 University of New Mexico

Albuquerque, NM 87131-0001

SONOSKY, CHAMBERS, MIELKE & BROWNELL, LLP
c/o David Mielke, Esq. (Pueblo of Isleta)

500 Marquette Avenue NW,
Suite 660

Albuquerque, New Mexico
87102

0 Groups must have attorney
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Parties Entitled to Notice

Fee Payment PAID - Addressee

Street Address or P.O. Box

City, State and Zip

New Mexico Environmental Law Center

Jon Block, Esq., and Eric Jantz, Esq.

Douglas Meiklejohn, Esq., Jaimie Park, Esq.,

(85 individuals includes 3 landowners associations)

¢/o (1405 Luisa Street. Ste. 5

Santa Fe. NM 87505

Victor Anspach

HC 61, Box 15

Datil, NM 87821

Andres Aragon

HC62, Box 625-7

Datil, NM 87821

[Barbara and Eddie Aragon

523 W. Reinken Ave.

Belen, NM 87002

||Nor|ena Baca P.O. Box 227 Magdalena, NM 87825
Frank Baker P.0. Box 156 Datil, NM 87821-0156
John A. Barnitz Box 768 Magdalena, NM 87825
Sandy Bartelsen Wildwood Subdivision, Datil, NM 87821

Lot 40
Allen Bassler, M.D. and Wanda Bassler P.O. Box 497 Datil, NM 87821
Ann Bauer P.O. Box 248 Magdalena, NM 87825
Clark & Midge Bishop 20 Falcon Crest, HC 61 Box |Datil, NM 87821

3917
Susan L. Bolander P.O. Box 805 Pie Town, NM 87827-0805
Frederick J. Bookland P.O. Box 227 Magdalena, NM 87825
Theresa J. Bottomly P.0O. Box 1773 Socorro, NM 7801
Eric D. Bottomly P.O. Box 937 Magdalena, NM 87825
Mary Annette Boulden P.0O. Box 528 Datil, NM 87821
Dorothy Brook P.O. Box 1925 Socorro, NM 87801
Kat Brown 1380 Rio Rancho Blvd. #280 |Rio Rancho, NM 87124

Baxter B. Brown & Sherry L. Fletcher

602 N. Broadway

TorC,NM 87901

Catron County Farm & Livestock c/o Anita Hand 0

Jack Brunacini and Janice Brunacini P.O. Box 225 Magdalena, NM 87825

Robert Burdette HC 61, Box 14 Datil, NM 87821

Ron & Mahona Burnett - Flying V. Ranch P.O. Box 786 Datil, NM 87821

Jay B. Carroll P.0.Box 574 Pie Town, NM 87827
PO Box 546 Datil, NM 87821

Bernard N. Chancellor

6150 Glenview Dr. Apt. 141

North Richard Hills, TX 76180

James Cherry

805 Kelly Road

Magdalena, NM 97925

Joshua and Sarah Chong

112 Field Terrace

Lansdale, PA 19446

Coalition of the Six Middle Rio Grande Basin PueblosQ

481 Sandia Loop Road

Bernalillo, NM 87004

Sandra Coker and Carol Coker P.O. Box 2 Datil, NM 87821-0002
Cyndy and Charles Costanza P.O. Box 81 Datil, NM 87821

Dean Crane P.O. Box 83 Magdalena, NM 87825
Barbara Daitch, CPA P.0.Box 31 Datil, NM 87821

David and Martha Dalbey

HC 61, Box 1526

Datil, NM 87821

||Lloyd Daniels

15829 West 933 Road

Park Hill, OK 74451

Datil Volunteer Fire Department - P.O. Box 102 Datil, NM 87821-0102
Robert Bassett, Chief O

Hara Davis P.0. Box 433 Cliff, NM 88028
Carroll Dezabelle P.O. Box 968 Magdalena, NM 87825
Thomas Dolan P.O. Box 653 Pie Town, NM 87827
0 Groups must have attorney Attachment C
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Parties Entitled to Notice

[Fee Payment PAID - Addressee

Street Address or P.O. Box

City, State and Zip

Patsy J. Douglas 300 Grant Socorro, NM 87801
Rex E. Duffett 409 W, Bentrup St. Chandler, AZ 85225
Monte Edwards P.O. Box 301 Datil, NM 87821
Henry Edwards P.O. Box 1000 Datil, NM 87821
Edmund Fahy P.O. Box 1890 Magdalena, NM 87825
Elena Farr P.O. Box 1000 Datil, NM 87821
Karen Farr P.O. Box 1000 Datil, NM 87821

Sam Farr P.O. Box 1000 Datil, NM 87821

Farr Cattle Co. - Roy T. Farr, President - Dana Farr-Edwards P.O. Box 1000 Datil, NM 87821
Freddy and Yvonne Ferguson P.0. Box 767 Datil, NM 87821
lLucy Fowles P.0. Box 124 Datil, NM 87821
[[Nelson Garber P.0. Box 774 Datil, NM 87821
||Suzanne Garrigues 506 Greenwood Road Baltimore, MD 21204
||Connie Gibson P.O. Box 83 Magdalena, NM 87825
||O.R. and Sharon Gigante 15 Turquoise Trail Datil, NM 87821
||Fancher Gotesky P.O. Box 616 Magdalena, NM 87825

[[Raymond and Linda Gray

HC 61, Box 1515

Datil, NM 87821

Green Gap's Ranch Landowners' Association, Inc. -

Doug Mackenzie, PresidentQ

HC 61, Box 3912

Datil, NM 87821

Nicole Sanders, Louis Sanders,

Michel Harriet Il & Ruth Ann HarrietQ

Randall Greenwood P.O. Box 26 Aragon, NM 87820

Amber Guin and Bertie Guin P.O.Box 417 Magdalena, NM 87825-0417
James Hall P.0. Box 800 Magdalena, NM 87825
James M. Hall, M.D. and Linn Kennedy Hall P.0O. Box 740 Datil, NM 87821

John Hand P.O. Box 159 Datil, NM 87821

John Hanrahan and Ruth Hanrahan P.O. Box 730 Pie Town, NM 87827

Harriet Ranch, LLC P.O. Box 296 Datil, NM 87821

||Mary Horn 4905 Haines Ave. N.E. Albuquerque, NM 87110

[[Fred Hunger and Leslie Hunger HC 61, Box 1528 Datil, NM 87821

[[Dallas Hurt P.O. Box 143 Fairacres, NM 88033
Dennis Inman P.0. Box 148 Quemado, NM 87829

) Bar K Enterprises d/b/a OK Feed & Supply -
Douglas C. Jordan, President 0

3701 E. Ft. Lowell Road

Tucson, AZ 85917

Karl and Ann Kohler P.O. Box 1034 Magdalena, NM 87825
Magdalena Area Community Development Corporation - P.O. Box 970 Magdalena, NM 87825-0970
Lee Scholes, PresidentQ

Linda Major P.O. Box 206 Magdalena, NM 87825
Major Ranch Realty Randell Major P.O. Box 244 Magdalena, NM 87825
Randell & Mary Lynn Major P.O. Box 244 Magdalena, NM 87825

April Marlow P.O. Box 358 Quemado, NM 87829
Connie May and Karl E. May P.O. Box 138 Reserve, NM 87830

Gary L. McKennon

11112 Huerfano, N.E.

Albuquerque, NM 87123

0 Groups must have attorney
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Parties Entitled to Notice

Fee Payment PAID - Addressee

Street Address or P.O. Box

City, State and Zip

Middle Rio Grande Conservancy District 0

P.O. Box 581

Albuquerque, NM 87103-0581

Lynn Daniel Montgomery

240 Camino De Las Huertas

Placitas, NM 87043

Monticello Canyon Association M. |P.O. Box 84 Monticello, NM 87939
Jane Darland, President 0

Monticello Community Ditch Assoc. - P.O. Box 26 Monticello, NM 87939
Claudia B. Jeffery 0

Montosa Ranch - Dale Armstrong P.O. Box 326 Magdalena, NM 87825
Janet Mooney P.0O. Box 86 Glenwood, NM 88039
Nick and Laurene Morales 6330 Roadrunner Loop Rio Rancho, NM 87144
National Radio Astronomy Observatory P.0.Box O Socorro, NM 87801-0539

c/o Robert L. Dickman & Mark M. McKinnon 0

Navajo Nation -

Bidtah N. Becker, Water Rights unitQ

P.O. Drawer 2010

Window Rock, AZ 86515

New Mexico Farm & Livestock Bureau - 2220 North Telshor Blvd. Las Cruces, NM 88011
Chad SmithQ

Northern Catron County Ranchers Assoc. Roy|P.O. Box 1000 Datil, NM 87821

F. Farr O

Jamie O'Gorman P.O. Box 594 Datil, NM 87821
Opuntia, LLC - 300A Lomita Street Santa Fe, NM 87505

D.A. Hayes and Michael Donlan 0

[Peter H. Pache, Ph.D

P.O. Box 889

Datil, NM 87821

John Pemberton. Jr.

P.O. Box 395

Quemado, NM 87829

Georgianna Pena-Kues

3412 Calle Del Monte, N.E.

Albuquerque, NM 87106-1204

Darnell L. Pettis and Montana Pettis P.O. Box 63 Magdalena, NM 87825
Pueblo of Acoma - P.O. Box 309 Acoma, NM 87034
Jason Johnson, Governor 0

Paul Rawdon P.O. Box 285 Grants, NM 87020
Karen Rhoads P.O. Box 822 Cobb, CA 95426-0822
L. Randall Roberson P.0. Box 217 Datil, NM 87821
David and Sara Robinson HC 64 Box 700 Magdalena, NM 87825
Cordelia Rose P.O. Box 281 Glenwood, NM 88039
Jim and Mary Ruff 1212 North Drive Socorro, NM 87801
San Augustin Water Coalition (SAWC) - P.O. Box 613 Datil, NM 87821

Linn Kennedy - Chairperson 0

San Miguel Ditch Association - P.O. Box 3372 TorC, NM 87901
Donald B. Lucero ¢

[Floyd Sanders - Luera Ranch, LLC P.O. Box 1144 Magdalena, NM 87825
"Qr. Robert Sanders P.O. Box 646 Datil, NM 87821
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Parties Entitled to Notice

[Fee Payment PAID - Addressee

Street Address or P.O. Box

City, State and Zip

John Hand, Chairman 0

Santo Domingo Tribe - P.O. Box 99 Santo Domingo Pueblo, NM
Nelson Pacheco, Governor 0 87052

Rudy Saucedo P.O. Box 2557 Las Cruces, NM 88004
Saulsberry Lazy V7 Ranch, LLC - Regor Saulsberry, PE 1031 Saulsberry Road Datil, NM 87821

Mikel Schoonover 1244 Canter Road Escondido, CA 92027-4449
Geraldine Schwabb 902 Cuba Rd. Socorro, NM 87801

Scott A. and Samantha G. Seely 4520 Valley Road Shermans Dale, PA 17090
Shortes XX Ranch - Ron Shortes, General Manager P.0. Box 533 Pie Town, NM 87827
Robert and Elaine Smith P.O. Box 287 Datil, NM 87821

Socorro Catron Farm Service Agency County Committee - P.O. Box 709 Datil, NM 87821-0709

Socorro Soil & Water Conservation District -

Larry Whitefield, Chairman 0

103 Neel Avenue

Socorro, NM 87801

Sonntag Enterprises 0

1003 Tomas Ct. , SW

Albuquerque, NM 87121

State of New Mexico Department of

Game & Fish Brian Lang 0

P.O. Box 25112

Santa Fe, NM 87504

Strand Enterprises - Lif C. Strand 0

HC 32, Box 312

Quemado, NM 87829

Frank R. Stubbs, AJA, Architect 708 Kentucky SE Albuquerque, NM 87108
Mark and Sue Sullivan P.O. Box 607 Datil, NM 87821
Sally Taliaferro P.O. Box 725 Datil, NM 87821

Torstenson Wildlife Center/Double H Ranch
c/o Robert Fedoris/ Jack Salerno 0

227 West Monroe Street

Chicago, IL 60606

Marjory Traynham P.O. Box 375 Datil, NM 87821

Brett Traynor P.O. Box 3 Monticello, NM 87939
Anthony Trennel 76 Pifion Hill PI., N.E. Albuquerque, NM 87122
Judith and Joe Truett P.O. Box 211 Glenwood, NM 88039

US Department of the Interior Bureau of Indian Affairs -

Southwest Regional Office 0

1001 Indian School Road, NW

Albuquerque, NM 87104

USDA Office of General Counsel - U.S. Dept of Agriculture -Gila |P.O. Box 586 Albuquerque, NM 87103-0586
and Cibola National Forests
Charles A. Wagner and Charlene F. Wagner P.O. Box 252 Magdalena, NM 87825

Walkabout Creek Ranch - George & Susan Howarth

HC 61, Box 35; Mangas Route

Datil, NM 87821

Teresa Winchester

P.O. Box 1287

Magdalena, NM 87825

Wolfy Financial, LLC - David Wolfswinkel, Manager 0

3850 E. Baseline Road, Suite
123

Mesa, AZ 85206

Max Yeh

P.O. Box 156

Hillsboro, NM 88042

Pete Zamora

Box 565

Magdalena, NM 87825

Notice of Withdrawal of Protest 5-25-17 by US DOI BOR:

US Department of the Interior Bureau of Reclamation -
Jennifer Faler, P.E., Area Manager

555 Broadway Blvd., N.E.,
Ste. 100

Albuquerque, NM 87102-2352
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OFFICE OF THE

STATE ENG
BEFORE THE NEW MEXICO STATE ENGINEER J é AR L “ E IS 5 ,ETR

SANTAFZ, M3
IN THE MATTER OF THE CORRECTED SRR
APPLICATION FILED BY AUGUSTIN
PLAINS RANCH, LLC., FOR PERMIT TO Hearing No. 17-005
APPROPRIATE GROUNDWATER IN THE OSE File No. RG-89943 POD
RIO GRANDE UNDERGROUND WATER 1 through POD 37
BASIN IN THE STATE OF NEW MEXICO

REPORT AND RECOMMENDATION
GRANTING MOTIONS FOR SUMMARY JUDGMENT

This matter came before Uday V. Joshi, the State Engineer’s Hearing Examiner following
a Hearing held in Reserve, New Mexico on December 13, 2017, on two Motions for Summary
Judgment filed in the above-captioned matter: (1) Motion for Summary Judgment and
Memorandum in Support filed on September 26, 2017 (MSJ1) by Community Protestants; and
(2) Motion for Summary Judgment and Memorandum in Support filed on October 16, 2017
(MSJ2) by Catron County Board of County Commissioners (Catron County).

At the hearing held on December 13, 2017, the Hearing Examiner heard argument from
the following:

Movants: Douglas J. Miekeljohn, Esq., presented argument on behalf of Community
Protestants in support of MSJ1. Pete V. Domenici Jr. Esq., (also in support of MSJ1) presented
argument on behalf of Catron County in support of MSJ2.

Joinders in support of MSJ1: 1) Peter White, Esq., presented argument in support of

Cuchillo Valley Community Ditch Protestants’ Joinder to MSJ1; 2) Samantha Ruscavage-Barz,
Esq., presented a brief argument in support of Wild Earth Guardians’ Joinder to MSJ1; 3) Jessica
Aberly, Esq., presented argument in support of Pueblos’ (San Felipe, Santa Ana, Sandia, and
Isleta) Joinder to MSJ1; 4) Tessa Davidson, Esq., presented oral argument in support of Hands’
Joinder to MSJ1; 5) Jane Marx, Esq., argued in support of Navajo Nation’s Joinder to MSJ1; and
6) Pete Domenici, Esq., presented argument in support of Catron County Board of County
Commissioners’ Joinder to MSJ1.

The following Parties appeared telephonically in support of MSJ1:' Simeon Herskovitz,

Esq., presented a brief argument on behalf of San Augustin Water Coalition’s Joinder to MSJ1;

" The Notice of Oral Argument issued on November 16, 2017 identified Reserve, New Mexico for the location of
the December 13, 2017 Hearing. On December 9, 2017, the above-mentioned Joinders filed a Motion to Apge
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Olivia Mitchell, Esq., represented New Mexico Farm and Livestock Bureau in support of its
Joinder to MSJ1; Jonathan Roehl, Esq., represented Pecos Valley Artesian Conservancy District
in support of its Joinder to MSJ1; and Jeffrey H. Albright, Esq., represented Kokopelli Ranch
LLC.

The following Parties appeared in support of MSJ2: Tessa Davidson, Esq., presented
argument on Hands’ Joinder to MSJ2;

Respondents: 1) Jeffrey J. Wechsler, Esq., and John B. Draper representing Applicant
Augustin Plains Ranch, LLC. (APR), presented argument and their Response to MSJ1 and
MSJ2; 2) L. Christopher Lindeen, Esq., representing the Water Rights Division (WRD),
presented argument and its Response to MSJ1 and MSJ2.

Hearing/Oral Argument:

The Hearing Examiner permitted only the Movants and Respondents to provide Oral
Argument in support of their respective positions. In brief, the arguments presented in support of
MSJ1 and MSJ2 asserted the following: 1) the Corrected Application is incomplete; 2) the
Corrected Application is no different than the previously dismissed application and should be
denied on the principles of res judicata; 3) the Corrected Application is facially invalid and it
does not provide a sufficient degree of specificity in order for it to be analyzed; 4) the Corrected
Application is speculative and, therefore, contrary to sound public policy and is detrimental to
the public welfare of the state.

BACKGROUND

Applicant Augustin Plains Ranch, LLC., (APR) filed its Corrected Application on July
14, 2014, and subsequently on December 23, 2014, and on April 28, 2016, amended or revised
its Corrected Application No. RG-89943 with the State Engineer for Permit to Appropriate
Groundwater in the Rio Grande Underground Water Basin of the State of New Mexico.

This Corrected Application follows APR’s previous Application that the State Engineer
denied on March 30, 2012 (SE Denial). The District Court affirmed the denial on January 3,
2013 (Reynolds Order). The Reynolds Order followed the District Court’s Memorandum
Decision on Motion for Summary Judgment dated November 14, 2012 (Reynolds

Telephonically. As a result, the parties were provided a teleconference number to participate. The Hearing
Examiner, however, given the situation, requested and all parties provided, an acknowledgment that appearing
telephonically may compromise the clarity of the digital recording and any arguments made telephonically may not
be audible and or clear and that they would waive any resulting prejudice.
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Memorandum). APR filed this Corrected Application to address the deficiencies and issues
identified in the SE Denial and the Reynolds Memorandum. Having fully considered the matter
and being fully briefed in the premises, the Hearing Examiner finds the following:

1) Beneficial Use is the basis, the measure and limit of a water right. NM Const. Art
XVI, §3.

2) The jurisdiction of the State Engineer is invoked pursuant to Articles 2, 5 and 12
of Chapter 72 NMSA 1978.

3) The State Engineer has jurisdiction of the parties and the subject matter.

4) NMSA 1978, Section 72-12-7 (C) states, “[i]f objections or protests have been
filed within the time prescribed in the notice or if the state engineer is of the opinion that the
permit should not be issued, the state engineer may deny the application or, before he acts on the
application, may order that a hearing be held.”

5) On December 13, 2017, the State Engineer’s Hearing Examiner conducted a
hearing on MSJ1 and MSJ2.

DISMISSAL ON SUMMARY JUDGMENT CONFORMS WITH

CHAPTER 72 AND 19.25.2 NMAC

6) APR asserts that the State Engineer is required to hold an evidentiary hearing
pursuant to NMSA 1978, Sections 72-2-16 and 72-2-17.

7 As has been the practice of the State Engineer’s Hearing Unit since its inception,
dispositive motions such as Motions to Dismiss and Motions for Summary Judgment are
consistently scheduled for hearing and decided in order to expedite the proceedings, determine
whether genuine issues of material fact exist and whether an evidentiary hearing pursuant to
NMSA 1978, Section 72-2-17 is required.

8) Briefing and oral argument in a hearing before the State Engineer’s hearing
examiner, following the filing of a Motion for Summary Judgment, provides litigants a full and
fair opportunity to be heard on all issues raised in such a motion.

9) Action on a motion for summary judgment may result in the dismissal or denial of
an application or protest, but only after all parties have been offered a full and fair opportunity
for briefing and to present oral argument at a hearing.

10)  The granting of a Motion for Summary Judgment and denial or dismissal of an

application, after briefing and oral argument in a hearing before the State Engineer’s hearing
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examiner, satisfies the requirement of a hearing held before the State Engineer before an appeal
may be taken to the district court under NMSA 1978, Section 72-2-16. The Court’s decision in
Derringer v. Turney, 2001-NMCA-075, is not to the contrary. In Derringer the Court held that
the State Engineer was required to provide a requested post-decision hearing after granting a
motion for summary judgment where the aggrieved party did not receive a hearing prior to the
granting of the motion. Here, in contrast, the parties both in favor of the motion for summary
judgment and those opposed participated in the hearing before the State Engineer’s Hearing
Examiner on December 13, 2017.

11)  APR argues that the State Engineer must consider the full merits of its Corrected
Application in an evidentiary hearing, including questions on the availability of water for
appropriation and the potential impacts on other water rights. APR’s argument is a misreading of
NMSA 1978, Sections 72-2-16 and 72-2-17. APR’s reading, if given credence, would
compromise and unduly limit proceedings before the State Engineer, which are intended to
follow the New Mexico Rules of Civil Procedure as far as possible, and to be judicially efficient.
It would require an evidentiary hearing on technical issues of hydrology and other matters in
cases when, as a matter of law and on undisputed material facts, an application should be denied
or dismissed.

12)  In this case, the Respondent does not present any genuine issues of disputed
material fact and, therefore, the State Engineer may determine, as a matter of law, whether the
movants are entitled to an order that dismisses or denies the application. This is in full
compliance with the applicable Hearing Unit Rules and Regulations. See 19.25.2 NMAC; See
also 19.25.2.6 NMAC (“The objective of this rule is to establish procedures that govern hearings
before the state engineer and the hearings unit and to ensure the expeditious and orderly handling
of all administrative and enforcement matters consistent with the requirements of due process.”)

UNDISPUTED MATERIAL FACTS

13)  APR filed its Corrected Application on July 14, 2014, December 23, 2014, and
April 28, 2016.

14)  The Corrected Application is for the appropriation of 54,000 acre-feet per annum
of groundwater from 37 wells in the Rio Grande Underground Water Basin.

15)  The Corrected Application identified the location of the 37 wells intended for the
diversion of 54,000 afa.
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16)  The Corrected Application identified the purpose of use as municipal purposes
and commercial sales.

17) The Corrected Application identified the place of use as “parts of Catron, Sierra
Socorro, Valencia, Bernalillo, Sandoval, and Santa Fe Counties.”

18)  APR requested to have the Corrected Application heard in two stages.

19)  Stage 1 would “consist of an evaluation of the hydrological issues ... including
the amount of water available for appropriation without impairing other water rights....”

20)  Stage 2 would “consist of the finalization of the individual purposes of use, places
of use, and amounts for each use...with additional detail regarding the types and places of use
for the water....”

21)  The Corrected Application, as filed, did not describe in detail the purposes, places
of use or amounts of use of any individual users.

22)  APR generally identified seven counties in which it proposed that water would be
put to beneficial use but did not identify a specific county in which a contractual agreement had
been reached for APR to serve as a water provider.

23)  APR did not provide any detail on the delivery and use of water by any specific
municipalities, or identify any existing contractual agreement for the delivery of water to any

municipality or other commercial user.

THE WRD PROPERLY FOUND THE CORRECTED APPLICATION TO

BE FACIALLY VALID AND COMPLETE

24)  Movants assert that the Corrected Application is incomplete and that
consideration of the Corrected Application is barred under the principles of res judicata.

25) NMSA 1978, Section 72-12-3 (A) requires that an applicant designate: 1) the
underground water basin from which the water is to be appropriated; 2) the beneficial use to
which the water will be applied; 3) the location of the proposed wells; 4) the owner of the lands
on which the wells are to be situated; 5) the amount of water; 6) the place of use for which the
water is desired; and 7) if the use is for irrigation, the description of the land to be irrigated and
the name of the owner of the land.

26)  The WRD applies the rules and regulations and statutes that govern applications
filed with the Office of the State Engineer to determine whether an application is complete.

27)  Here, the WRD deemed the Corrected Application complete because all
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information required by NMSA 1978, §72-12-3 had been provided on the application form.

28)  The Corrected Application is facially valid in that it meets the minimum
requirements of the statute. See NMSA 1978, §72-12 3.

29)  The WRD correctly determined that the Corrected Application is administratively
complete for purposes of its acceptance for filing and public notice.

30) The determination by the WRD that an application is administratively complete
does not include a determination of whether an application is speculative.

31) The WRD did not make a determination of whether the Corrected Application
was speculative.

32)  The Corrected Application is sufficiently different from the previous iteration so
as not to be barred under the principle of res judicata.

33)  Only the State Engineer may determine whether an application as filed is in

conformance with New Mexico law.

THE NEW MEXICO CONSTITUTION, THE WATER CODE, AND THE

LAW OF PRIOR APPROPRIATION AND BENEFICIAL USE GOVERN

APPLICATIONS FOR PERMIT

34) “The unappropriated water of every natural stream, perennial or torrential within
the State of New Mexico, is hereby declared to belong to the public and to be subject to
appropriation for beneficial use, in accordance with the laws of the state. Priority of
appropriation shall give the better right”. N.M. Const. Art XVI §2.

35)  “Beneficial Use shall be the basis, the measure and the limit of the right to the use
of water.” N.M. Const. Art. XVI §3

36)  “All natural waters flowing in streams and watercourses, whether such be
perennial, or torrential, within the limits of the state of New Mexico, belong to the public and are
subject to appropriation for beneficial use.” NMSA 1978, § 72-1-1.

37) “The water of underground streams, channels, artesian basins, reservoirs or lakes,
having reasonably ascertainable boundaries, are hereby declared to be public waters and to
belong to the public and to be subject to appropriation for beneficial use.” NMSA 1978, § 72-
12-1.

38) ater rights in New Mexico are de eloped under the doctrine of prior
appropriation. Millheiser v. Long, 1900-NMSC-012, 3, Albuquerque Land & Irrig'n Co. v.
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Gutierrez, 1900-NMSC-017, § 32; Snow v. Abalos, 1914-NMSC-022, 9.

39)  Prior to the enactment of the New Mexico water code in 1907, the New Mexico
Supreme Court declared speculation and monopoly to be contrary to the law of prior
appropriation. Millheiser v. Long, 1900-NMSC-012, §931-32.

40)  The 1907 water code did not supplant the common law of prior appropriation, but
rather was merely declaratory of the law as it had already been established in New Mexico by
judicial decisions. Hagerman Irrig’n Co. v. McMurry, 1911-NMSC-021, 94; see also Yeo v.
Tweedy, 1929-NMSC-033, q8.

41)  Provisions of both the New Mexico Constitution and the New Mexico water code
reflect and incorporate basic principles of the law of prior appropriation.

42)  The right of the public to appropriate the public waters of the State of New
Mexico for beneficial use and priority of appropriation are key pillars of prior appropriation law
in New Mexico.

43) Ir} addition to New Mexico reported decisions, it is beneficial to look to Colorado
case law, another western state whose administration of water rights is governed under the prior
appropriation doctrine. See, e.g., Albuquerque Land & Irrigation Co., 1900-NMSC-017, § 31;
State ex rel. Reynolds v. South Springs Co., 1968-NMSC-023,  19-22; State ex rel. Office of the
State Engineer v. Lewis, 2007-NMCA-008, q 40

44)  The evolution of Colorado’s water doctrine concerning speculation may serve as
guide for New Mexico to continue its development of the same. See, e.g., Denver v. Northern
Colorado Water Dist., 130 Colo. 375, 408, 276 P.2d 992, 1009 (1954); Colorado River Water
Conservation District v. Vidler Tunnel Water Co., 197 Colo. 413, 594 P. 2d 566, 568 (1979);
Vermillion Ranch Ltd., Partnership v. Raftopoulos Brothers, 2013 Colo. 41, 34, 307 P.3d 1056,
1064 (2013)

45)  The Colorado Courts and legislature have long wrestled with the challenge of how
to evaluate the possible speculative nature of water rights applications, and have developed,
based on principles of the prior appropriation doctrine, standards or elements to guide that
evaluation under what is known as the ‘anti-speculation doctrine’. See Aaron Pettis, Conditional
Water Rights and the Problem of Speculation, 18 U. Denv. Water L. Rev. 312 (2015); Vidler,
594 P.2d 566, C.R.S. §§ 37-92-103(3)(a), 37-92-305(9)(b),; Vermillion, 307 P.3d 1056; Front
Range Resources, LLC v. Colo. Groundwater Comm’n No. 15-CV-30493 (Adams County
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District Court) (May 26, 2016).

46)  Colorado Law provides several standards or factors for the evaluation of whether
a water right application is speculative, including the specific plan test and the can and will test.
See C.R.S. §§ 37-92-103(3)(a), 37-92-305(9)(b). These standards can serve as guides for the
evaluation of whether an Application for a new appropriation in New Mexico is speculative.

GRANTING THIS APPLICATION WILL DEPRIVE THE PUBLIC OF

ITS RIGHT TO APPROPRIATE WATER FOR BENEFICIAL USE

47) It is the long-standing policy of the State Engineer to encourage the beneficial use
of water while protecting existing water rights.

48)  The New Mexico Constitution and the New Mexico water code recognize the law
of prior appropriation and the principle that the waters of the State of New Mexico belong to the
public and are available for appropriation for beneficial use.

49)  Granting the Corrected Application would allow APR to tie up, or otherwise
make unavailable for appropriation by the public, 54,000 acre-feet of water without any
proposed or intended application of water to beneficial use by the applicant itself. This would
deprive the public of the opportunity under the law of prior appropriation and our water code and
Constitution to appropriate that water for beneficial use.

50) In the Corrected Application, APR proposes a two-stage administrative hearing
process for the State Engineer to consider the Corrected Application.

51) Upon completion of the proposed first stage, intended to allow APR to determine
the amount of water available, APR proposes that “[t]he individual detailed purposes and
amounts of use will be finalized in Stage 2 of the application process, in conjunction with the
amended and additional information to be included in the Amended Application.”.

52)  APR further proposes that “places of use will be finalized in Stage 2 of the
Application process, in conjunction with the amended and additional information to be included
in the Amended Application.”

53)  Admunistrative proceedings before the State Engineer are neither the time nor the
place for Applicants to develop their intentions. Those intentions should be well-developed
based on reasonable projections of future demand and clearly and specifically articulated in the
application.

54)  In one of the first cases to articulate what later came to be codified as the specific
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plan test, the Colorado Supreme Court stated: “[o]ur constitution guarantees a right to
appropriate, not a right to speculate. The right to appropriate is for use, not merely for profit. As
we read our constitution and statutes, they give no one the right to preempt the development
potential of water for the anticipated future use of others not in privity of contract, or in any
agency relationship, with the developer regarding that use. To recognize conditional decrees
grounded on no interest beyond a desire to obtain water for sale would as a practical matter
discourage those who have need and use for the water from developing it. Moreover, such a rule
would encourage those with vast monetary resources to monopolize, for personal profit rather
than for beneficial use, whatever unappropriated water remains.” Vidler, 594 P.2d 566, 568.

55)  There are numerous parallels between NMSA 1978, Section 72-1-9 and the
“specific plan” test in Colorado.

56) In New Mexico, “[m]unicipalities, counties, state universities and public utilities
supplying water to municipalities or counties shall be allowed a water use planning period not to
exceed forty years.” NMSA 1978, Section 72-1-9.

57)  APR is not one of the 72-1-9 entities listed above, does not have a vested interest
in the lands or facilities proposed to be served by the requested appropriation, nor does it have an
agency relationship with any of the entities listed in Section 72-1-9.

58)  Similar to NMSA 1978, Section 72-1-9, the Colorado water code distinguishes
public and private enterprises in its definition of “appropriation” and requirements with respect
to each:

“Appropriation” means the application of a specified portion of the waters
of the state to a beneficial use pursuant to the procedures prescribed by
law; but no appropriation of water, either absolute or conditional, shall be
held to occur when the proposed appropriation is based upon the
speculative sale or transfer of the appropriative rights to persons not
parties to the proposed appropriation, as evidenced by either of the
following:

D The purported appropriator of record does not have either a legally
vested interest or a reasonable expectation of procuring such interest in the
lands or facilities to be served by such appropriation, unless such
appropriator is a governmental agency or an agent in fact for the persons
proposed to be benefited by such appropriation

(II)  The purported appropriator of record does not have a specific plan
and intent to divert, store, or otherwise capture, possess, and control a
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specific quantity of water for specific beneficial uses.”
C.R.S. 37-92-103(3)(a) (emphasis added).

59)  Both New Mexico Law and Colorado Law, NMSA 1978, Section 72-1-9 and
C.R.S. 37-92-103(3)(a)(Il), respectively, require public entities to show that the proposed
appropriation is consistent with its reasonably anticipated water requirements.

60)  “Requiring adjusted, realistic estimates of future need in subsequent diligence
proceedings is consistent with the purpose underlying both the anti-speculation doctrine and
diligence requirement, i.e., preserving unappropriated water for future users having legitimate,
documented needs.” Pagosa Area Water and Sanitation Dist v. Trout Unlimited, 170 P.3d 307,
316 (2007).

61)  That mandate in Colorado is implemented through the “specific plan” test. Pettis,
supra, at 329.

62)  The “specific plan” test creates a standard by which a public appropriator may be
granted a conditional right to appropriate water if certain conditions are met.

63)  The Court in Vidler held that an application for a conditional appropriation could
be deemed to be speculative and conjectural when it is based on a hypothetical sale or transfer of
water rights for a yet-to-be identified entity

64)  Conditional appropriations’ in Colorado intended to serve municipal needs
require a specific plan, and a showing “that the contracted-for amount is necessary for the
entity’s reasonably anticipated needs, based on substantiated projections of population growth.”
Upper Yampa Water Conservancy Dist., 249. P.3d at 800.

65)  More specifically, after codification of the anti-speculation principle articulated in
Vidler (C.R.S. § 37-92-103(3)(a)), in order to defeat a claim of speculation, the applicant must
put forth a specific plan to divert and control a specific quantity of water for specific beneficial

uses, and demonstrate the non-speculative need for the amount of water claimed. Vermillion

? Under Colorado law, a conditional water right is defined as “a right to perfect a water right with a certain priority
date upon the completion with reasonable diligence of the appropriation upon which such water right is to be based.”
C.R.S. § 37-92-103(6). “To establish a conditional water right, an applicant must show in general that a first step’
toward the appropriation of a certain amount of water has been taken, that the applicant’s intent to appropriate is not
based upon the speculative sale or transfer of the appropriative rights and that there is a substantial probabil'ty that
the applicant can and will complete the appropriation with diligence.” City of Thornton v. Bijou Irrigation
Company, 926 P.2d 1, 31 (1996). The adjudication of a conditional water right in Colorado is roughly analogous to
the approval by the State Engineer of an application for a permit to appropriate water for beneficial use under New
Mexico law.
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Ranch, 307 P. 3d 1056, 9 34, 35 (quoting Upper Yampa Water Conservancy Dist., 249. P.3d at
800).

66)  The Corrected Application expresses APR’s intent to provide water for municipal
purposes to the following municipalities and entities: Magdalena, Socorro, Belen, Los Lunas,
Albuquerque Bernalillo County Water Utility Authority, and Rio Rancho, but it does not
demonstrate the existence of a contractual agreement for the purchase or delivery of water with
any of these municipalities or entities.

67)  Attachment 2 Exhibit E to the Corrected Application suggests that the City of Rio
Rancho may be interested in discussing water purchase in the event that APR is successful in its
application.

68)  The attachment evinces, at best, the City of Rio Rancho’s possible future use of
the applied-for water rights. These circumstances are comparable to those considered by the
Colorado Supreme Court in Vidler (“Vidler has no firm contractual commitment from any
municipality to use any of the water. Even the City of Golden has not committed itself beyond
an option which it may choose not to exercise. The mere negotiations with other municipalities
clearly do not rise to the level of definite commitment for use required to prove the intent here
required.”).

69)  APR is not an entity covered under NMSA 1978, Section 72-1-9 and, therefore,
does not benefit from a 40-year planning horizon to hold water unused for future growth and
demand.

70) At the hearing held on December 13, 2017, APR averred that it is not required
under New Mexico Law to have any contractual agreements in place for the purchase or delivery
of water. This is a fundamental misapprehension of New Mexico law with respect to the
evaluation of an application for a permit for a new appropriation of water, and raises the question
of speculation.

71)  APR does not identify how the 54,000 afa that it seeks to appropriate would be
allocated to each of the municipalities identified in its application.

72)  APR has shown neither: (1) a contractual agreement or an agency relationship
with the municipalities identified in the Corrected Application, nor (2) a specific plan for the
purchase and delivery of a specific amount of water for specific beneficial uses to meet the

reasonably anticipated needs of those municipalities.
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73)  An application for a new appropriation of water of this size and nature for
municipal purposes should, with specificity, identify for each municipality: reasonable,
substantiated projections of future demand, and the respective quantities, purposes and places of
use for each identified user.

74)  Similar to the diligence required to put water to beneficial use to establish a water
right under New Mexico law (see NMSA 1978, Sections 72-5-8, 72-5-14), the Colorado
legislature has codified a diligence requirement for an approval of an application for a
conditional water right in C.R.S. §37-92-305(9)(b).

75)  Both New Mexico and Colorado require that a water right be perfected with
diligence and within a reasonable time.

76)  In Vermillion, the Court stated, that “an applicant bears the burden to demonstrate
that: 1) it has taken a ‘first step,” which includes an intent to appropriate the water and an overt
act manifesting such intent; 2) its intent is not based on a speculative sale or transfer of the water
to be appropriated; and 3) there is a substantial probability that the applicant “can and will”
complete the appropriation with diligence and within a reasonable time.” 307 P.2d 1056, §44.

77)  APR has invested significant time and resources into the conceptual development
of a project and pipeline for the delivery of water for municipal and commercial purposes, but
that must be considered in light of the need to demonstrate a specific plan, the probability of
implementation, the requirement that water be applied to a beneficial use within a reasonable
time, and the reasonably anticipated needs of any municipal entities involved.

78)  All APR has established is that it wants to appropriate and convey water to
uncommitted municipalities or entities in unknown quantities.

79)  Here, there is a striking absence of information, namely agreements with specific
end-users for specific quantities and purposes that APR could rely upon to defeat a claim of
speculation and show a substantial probability that it will complete the proposed appropriation
with diligence by placing water to beneficial use within a reasonable period of time.

80) Approval of the Corrected Application would “encourage those with vast
monetary resources to monopolize, for personal profit rather than for beneficial use, whatever
unappropriated water remains.” Vidler, 594 P.2d 566, 568

81)  Approval of the Corrected Application would be contrary to long established

principles of the law of prior appropriation embodied in our Constitution and water code.
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82) In the absence of a specific plan to appropriate a specific quantity of water for
specific identified beneficial uses, there is no showing of a non-speculative need, which is a
requirement for the issuance of a permit under which a water right may be developed.

Therefore, the Hearing Examiner recommends that MSJ1 and MSJ2 be granted. All of
the findings of fact and conclusions of law set out above collectively support the conclusion that
APR’s Corrected Application is speculative and should be denied. Hearing No. 17-005 should
be dismissed and the Corrected Application (OSE File No. RG-89943 POD 1 through POD 37)

should be denied as a matter of law.

DONE this 2 *“day of July, 2018. % ./ @ It

Uday V. Jos i
Hearing U 1t, aging Attorney
Hearing xaminer

I ACCEPT AND ADOE;[ THE REPORT AND RECOMMENDATION OF THE HEARING
EXAMINER THIS 3/ DAYOF ¢4 ,2018.

Tom Blaine, P.E.
NEW MEXICO STATE ENGINEER

-

e

S
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BEFORE THE NEW MEXICO STATE ENGINEER

IN THE MATTER OF THE CORRECTED
APPLICATION FILED BY AUGUSTIN
PLAINS RANCH, LLC FOR PERMIT TO
APPROPRIATE GROUNDWATER IN THE
RIO GRANDE UNDERGROUND WATER
BASIN IN THE STATE OF NEW MEXICO

Hearing No. 17-005
OSE File No. RG-89943

CERTIFICATE OF SERVICE

I certify that a copy of the Report and Recommendation Granting Motions for Summary

Judgment (Order) filed August 1, 2018, was served via certified mail return receipt requested, on

the day of August, 2018 to the parties listed below.

WATER RIGHTS DIVISION
Office of the State Engineer
Administrative Litigation Unit
c¢/o Maureen C. Dolan, Esq.
c/o Felicity Strachan, Esq.

c¢/o Christopher Lindeen

P.O. Box 25102

Santa Fe, NM 87504-5102
(505) 827-3824
Maureen.dolan@state.nm.us
Felicity.Strachan(@state.nm.us

Christopher.lindeen(@state.nm.us
Co-counsel for Water Rights Division

APPLICANT

MONTGOMERY & ANDREWS, P.A.
c/o Jeffrey J. Wechsler, Esq.

325 Paso de Peralta

Santa Fe, NM 87501

505-982-3873

jwechsler@montand.com
Co-counsel for Applicant Augustin Plains Ranch, LLC

rma E. Corral, Law Clerk
Hearing Unit Administrator

ABRAMOWITZ FRANKS & OLSEN
c/o Martha C. Franks, Esq.

P.O. Box 1983

Fort Collins, CO 80522-1983

(505) 247-9011

Marthacfranks@earthlink.net
Co-Counsel for Water Rights Division

DRAPER & DRAPER LLC
c¢/o John Draper, Esq.

325 Paso de Peralta
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BEFORE THE NEW MEXICO STATE ENGINEER

(l;-

IN THE MATTER OF THE APPLICATION BY ) ) ;
AUGUSTIN PLAINS RANCH, LLC FOR PERMIT ) Hearing No. 09-096d bet
TO APPROPRIATE GROUNDWATER INTHE )
RIO GRANDE UNDERGROUND WATER BASIN )

)

OF NEW MEXICO

OSE File No. RG-89943

ORDER DENYING APPLICATION
This matter came on before Andrew B. Core, the State Engineer's designated

Hearing Examiner, at a hearing held on February 7, 2012, in Courtroom 1 of the
Socorro County Courthouse in Socorro, New Mexico to consider a Motion to Dismiss
Application (Motion 1), filed by a group of approximately 80 Protestants represented by
New Mexico Environmental Law Center (ELC Group) on February 11, 2011 and a
Motion to Dismiss Application for Permit to Appropriate Underground Water (Motion 2),
filed by Protestant Middle Rio Grande Conservancy District (MRGCD) on February 11,
2011. The parties appeared as follows: John B. Draper, Esq., and Jeffrey J. Wechsler,
Esq., represented Applicant Augustin Plains Ranch, LLC (Ranch); R. Bruce Fredrick,
Esq., represented Protestant ELC Group; Steven Hernandez, Esq., represented
Protestant MRGCD; Jennifer M. Anderson, Esq., represented Protestant Kokopelli
Ranch, LLC; Kate Hoover represented Protestant Navajo Nation; Seth Fullerton, Esq.,
represented Protestant Last Chance Water Co.; George Chandler, Esq., represented
Protestant Monticello Community Ditch Association; Janis E. Hawk, Esq., represented
Protestant Pueblo of Acoma; Christopher Shaw, Esq., represented Protestant NM
Interstate Stream Commission; Samuel D. Hough, Esq., represented Protestant Pueblo
of Santa Ana; Richard Mertz, Esq., represented Protestant University of New Mexico;
Sherry J. Tippett, Esq., represented Protestants Luna Irrigation Ditch, Cuchillo Valley
Acequia Association and Salomon J. Tafoya; Ron Shortes, Esq., represented
Protestants Shortes XX Ranch, Board of County Commissioners for Catron County,
Sandra Carol Coker, Ronald Goecks, Cynthia S. Lee, John Pemberton, Darnell &
Montana Pettis, and the Walkabout Creek Ranch; and Stacey J. Goodwin, Esq., and
Jonathan Sperber, Esq., represented the Water Rights Division of the Office of the State

Engineer.

EXHIBIT
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7/TH JUDICIAL DISTRICT COURT
CATRON COUNTY NM

FILED IN MY OFFICE

11/14/2012 9:49:17 AM

VIRGINIA VIVIAN

DISTRICT COURT CLERK

\s\ Rachel Gonzales

STATE OF NEW MEXICO
COUNTY OF CATRON
SEVENTH JUDICIAL DISTRICT COURT

No. D-728-CV-2012-008
Judge: Reynolds

AUGUSTIN PLAINS RANCH, LLC,
Applicant/Appellant,

YS.

SCOTT A. VERHINES, P.E.,
New Mexico State Engineer/Appellee,

and

KOKOPELLI RANCH, LLC, et al.,
Protestants/Appellees.

MEMORANDUM DECISION ON MOTION FOR SUMMARY JUDGMENT

This matter comes before the Court on a motion for summary judgment filed by
Protestants against Augustin Plains Ranch, LLC (“Applicant”). Pursuant to Lion’s Gate
Water v. D’Antonio, 2009-NMSC-57, § 23, 147 N.M. 523, 226 P.3d 622, “a district court
is limited to a de novo review of the issue before the State Engineer.” See N.M. Const.
art. XVI, § 5. The sole issue on appeal is whether the State Engineer was justified in
denying Applicant’s application for an underground water permit, without holding an
evidentiary hearing.

I. STANDARD OF REVIEW

Under Rule 1-056, NMRA, “[s]Jummary judgment is appropriate where there are

no genuine issues of material fact and the movant is entitled to judgment as a matter of

law. Where reasonable minds will not differ as to an issue of material fact, the court may
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properly grant summary judgment. All reasonable inferences are construed in favor of
the non-moving party.” Montgomery v. Lomos Altos, Inc., 2007-NMSC-002, § 16, 141
N.M. 21, 150 P.3d 971 (citations omitted).

II. MATERIAL FACTS

The only facts under consideration in this appeal are two documents: Applicant’s
amended application (Exhibit “C” to Protestants’ Memorandum in Support of Motion for
Summary Judgment), and an e-mail modification of the amended application (Exhibit
“D” to Protestants’ Memorandum in Support of Motion for Summary Judgment), because
Applicant argues that the amended application, as modified, supersedes the original
application filed on October 12, 2007 (Exhibit “B” to Protestants’ Memorandum in
Support of Motion for Summary Judgment). It may reasonably be inferred that an
amended application supplants an original application; therefore, the original application
will not be analyzed.

If the amended application, as modified, violates New Mexico law, the motion
should be granted, and the State Engineer’s decision should be affirmed. Otherwise, the
motion should be denied with a remand to the State Engineer to hold an evidentiary
hearing on the application.

A. The Amended Application

On May 5, 2008, Applicant filed with the Office of State Engineer (“OSE”) an
Amended Application for Permit to Appropriate Underground Water, replacing an earlier
application submitted to the OSE on October 12, 2007, collectively identified as
Application RG-89943, to divert and use waters from the San Agustin Basin in Catron

County, New Mexico. Paragraph 1 of the amended application, on an OSE application



form, asks for the applicant’s name, contact information and address, which Applicant
answered.

Paragraph 2 is entitled “Location of Wells.” Applicant typed, “See Attachment A
for description and location of proposed wells.” Attachment A details locations of 37
proposed wells on Applicant’s ranch in Catron County, New Mexico.

For Paragraph 3, “Well Information,” Applicant typed, “See Attachment A,”
which lists the top depth of the wells (3000 feet), the casing diameter (20 inches), and the
expected yield of each well (2000 gallons per minute). For the name of the well driller
and driller license number, Applicant typed, “Not yet determined.”

Paragraph 4 is entitled, “Quantity,” for which Applicant typed “54,000 acre-feet
per annum for both consumptive use and diversion amount.

Paragraph 5, “Purpose of Use,” lists various purposes with blanks following each
purpose: domestic, livestock, irrigation, municipal, industrial, commercial and “other
(specify).” Applicant checked each blank and added other purposes of use in the line
following “other”: environmental, recreational, subdivision and related; replacement and

augmentation. Applicant left blank Paragraph 5’s last line, “Specific use:

3
.

On the first line below Paragraph 6’s heading, “Place of Use,” Applicant typed,
“See Attachment B for place of use description,” and left blank the spaces in the
following lines:

acres of land described as follows:

Subdivision of Section Section Township Range Acres
(District or (Map No.) (Tract No.)
Hydrographic Survey)



{111
{111
{111
{11

Attachment B, “Places of Use,” states that “the proposed places of use are: A.
Within the exterior boundaries of Augustin Plains Ranch (“Ranch”), which is located in
Catron County, New Mexico. The location of the Ranch is depicted on the attached
boundary map as Exhibit 1 and further described as follows . . ..” Attachment B then
provides a page and a half of legal description for the ranch. Following that legal
description, Attachment B states other proposed places of use:

B. Any areas within Catron, Sierra, Socorro, Valencia, Bernalillo, Sandoval,

and Santa Fe Counties that are situated within the geographic boundaries of the

Rio Grande Basin in New Mexico.

A question at the bottom of Paragraph 6 asks, “Who is the owner of the land?”
Applicant answered, “Augustin Plains Ranch, LLC.”

The final paragraph of the OSE form, Paragraph 7, is entitled, “Additional
Statements or Explanations,” with blank lines provided for an applicant to complete.
Applicant wrote:

This Amended Application is an amendment of Application No. RG-

89943 filed October 12, 2007. The purpose of this Amended Application is to

provide water by pipeline to supplement or offset the effects of existing uses and

for new uses in the areas designated in Attachment B, in order to reduce the
current stress on the water supply in the Rio Grande Basin in New Mexico. Any
impairment of existing rights, in the Gila-San Francisco Basin, the Rio Grande

Basin, or any other basin, that would be caused by the pumping applied for, will

be offset or replaced.

The statements in the completed form were then acknowledged as being true to

the best of the knowledge and belief of the signatory, a legal representative of Applicant.



B. Modification to the Amended Application

On June 26, 2008, an attorney for Applicant sent to the OSE an e-mail, with a
heading of “Modified Application” and with a subject line of “Augustin Plains Ranch
Application — Irrigated Acreage on the Ranch.” The substance of the e-mail reads as
follows:

Please accept the following as a modification of the Augustin Plains Ranch, LLC

Amended Application for Permit to Appropriate Underground Water, filed May 5,

2008. With regard to the purpose and place of use, to the extent that the applied-

for water will be used for irrigation on Augustin Ranch, the irrigation will be

limited to 120 acres in each of the following quarter sections: [Thereafter follows

a description of 37 quarter sections] . . . .

More specifically, to the extent that the applied-for water will be used for

irrigation on Augustin Ranch, the irrigation will be limited to 120 acres within a

1,290 foot radius of each of the 37 well locations listed on Attachment A to the

Amended Application. The total acreage to be irrigated on the Ranch will be

4440 acres.
Modified Application (Exhibit D to Protestants’ Memorandum in Support of Motion for
Summary Judgment).

III. DISCUSSION

The right to use water in New Mexico is based upon the New Mexico
Constitution, which expresses the water law of prior appropriation existing at the
constitution’s adoption a century ago: “Although [t]he water in the public stream
belongs to the public,” Snow v. Abalos, 18 N.M. 681, 693, 140 P. 1044, 1048 (1914),
unappropriated water is ‘subject to appropriation for beneficial use.” N.M. Const. art.
XVI, § 2. Once appropriated, ‘[p]riority of appropriation shall give the better right.’
N.M. Const. art. XVI, § 2.” State v. City of Las Vegas, 2004-NMSC-009, 28, 135 N.M.

375,89 P.3d 47.



Applicant seeks to establish a water right, “a process that takes a period of time.”
Hanson v. Turney, 2004-NMCA-069, § 8, 136 N.M. 1, 94 P.3d 1, citing State ex rel.
Reynolds v. Mendenhall, 68 N.M. 467, 473, 362 P.2d 998, 1002-03 (1961) (accepting that
it may require years to commence an appropriation, drill a well, install equipment, and
dig ditches, all as prerequisite to applying the water to a beneficial use), and Millheiser v.
Long, 10 N.M. 99, 106-07, 61 P. 111, 114 (1900) (noting that the building of ditches,
flumes, and other works are necessary to divert water and apply it to beneficial use).

A. Statutory Procedure for Obtaining a Groundwater Permit

Under New Mexico law, there is a statutory procedure for establishing the right to
use water, beginning with obtaining a water permit for surface water pursuant to Chapter
72, Article 5, NMSA 1978, and for underground water pursuant to Chapter 72, Article
12, NMSA 1978. As stated in Hanson v. Turney, “A water permit is an inchoate right,
and ‘is the necessary first step’ in obtaining a water right. See Green River Dev. Co. v.
FMC Corp., 660 P.2d 339, 348-51 (Wyo. 1983). It is ‘the authority to pursue a water
right, a conditional but unfulfilled promise on the part of the state to allow the permittee
to one day apply the state’s water in a particular place and to a specific beneficial use
under conditions where the rights of other appropriators will not be impaired.” Id. at
348.” Hanson v. Turney, 2004-NMCA-069, ] 9.

After declaring that underground waters with reasonably ascertainable boundaries
belong to the public and are available for beneficial use, which is the basis, the measure
and the limit of the right to use underground waters (NMSA 1978, §§ 72-12-1, 2), the
Legislat_ure prescribes the method for obtaining an underground water permit in NMSA

1978, § 72-12-3 (2001). Subsection A of Section 72-12-3 requires applicants seeking to



appropriate underground water for beneficial use to designate the following in their
applications:

(D) the particular underground stream, channel, artesian basin, reservoir or

lake from which water will be appropriated;

(2) the beneficial use to which the water will be applied;

(3)  the location of the proposed well;

(4)  the name of the owner of the land on which the well will be located;

(5)  the amount of water applied for;

(6)  the place of the use for which the water is desired; and

(7)  ifthe use is for irrigation, the description of the land to be irrigated and the

name of the owner of the land.
NMSA 1978, § 72-12-3(A) (2001).

No application can be accepted by the State Engineer unless all of the
information required by Subsection A accompanies the application. Section 72-12-3(C).
Upon the filing of an application, the State Engineer causes notice of the application to be
published for three consecutive weeks in newspapers in the county where the well will be
located and in each county where the water will be placed to beneficial use. Section 72-
12-3(D). Objections may be filed within ten days of the last notice. Id. Subsection D
then limits the persons who may object to the application:

Any person, firm or corporation or other entity objecting that the granting of the
application will impair the objector's water right shall have standing to file
objections or protests. Any person, firm or corporation or other entity objecting
that the granting of the application will be contrary to the conservation of water
within the state or detrimental to the public welfare of the state and showing that
the objector will be substantially and specifically affected by the granting of the

application shall have standing to file objections or protests; provided, however,
that the state of New Mexico or any of its branches, agencies, departments,



boards, instrumentalities or institutions, and all political subdivisions of the state

and their agencies, instrumentalities and institutions shall have standing to file

objections or protests.
NMSA 1978, § 72-12-3(D) (2001).

If no objections or protests are filed, the State Engineer is required “to grant the
application and issue a permit to the applicant to appropriate all or a part of the waters
applied for, subject to the rights of all prior appropriators from the source,” if he finds
that there are unappropriated waters or if the proposed appropriation would not impair
existing water rights from the source, is not contrary to conservation of water within the
state and is not detrimental to the public welfare of the state. Section 72-12-3(E).

The State Engineer has two options for applications that are opposed or if he is of
the opinion that the permit should not be issued. “He may deny the application without a
hearing or, before he acts on the application, may order that a hearing be held.” Section
72-12-3(F).

If the State Engineer decides to grant an application, then the water user has “a
reasonable time after an initial appropriation to put water to beneficial use, known as the
doctrine of relation. State ex rel. Reynolds v. Mendenhall, 68 N.M. 467, 470-71, 362
P.2d 998, 1001 (1961); Hagerman Irrigation Co., 16 N.M. at 180, 113 P. at 824-25. ‘If
the application to beneficial use is made in proper time, it relates back and completes the
appropriation as of the time when it was initiated.” Hagerman Irrigation Co., 16 N.M. at
180, 113 P. at 825.” State v. City of Las Vegas, 2004-NMSC-009, ] 35, 135 N.M. 375,
89 P.3d 47. Thus, if the application in this case had been approved by the State Engineer,
upon the actual appropriation of water to beneficial use, Applicant’s priority date would

have been the date of his original application.



B. State Engineer’s Decision

After accepting Applicant’s original and amended application, as modified, the
State Engineer published notices in a number of counties. Over 900 protests were filed.
An OSE hearing examiner considered motions to dismiss and held a hearing on those
motions. See Scheduling Order (Exhibit “E” to Protestants’ Memorandum in Support of
Motion for Summary Judgment). He then entered an “Order Denying Application,”
approved by the State Engineer on March 20, 2012 (Exhibit “A” to Protestants’
Memorandum in Support of Motion for Summary Judgment).

The hearing examiner’s findings and recommendations comprise 26 paragraphs.
The first four deal with the State Engineer’s jurisdiction, the relief sought and the lack of
a need for separate hearings on the various motions to dismiss. Paragraph 5 points to
several of the requirements in Section 72-12-3(A) relevant to the hearing officer’s
decision: “In the application, the applicant shall designate: . . (2) the beneficial use to
which the water will be applied; and . . . (6) the place of use for which the water is
desired; and . . . (7) if the use is for irrigation, the description of the land to be irrigated
and the name of the owner of the land.” (emphasis added by the hearing examiner)

After citing the State Engineer’s statutory authority to deny a permit without a
hearing (Paragraphs 6-7), in Paragraph 8 the hearing examiner finds the amended
application to be facially invalid vis-a-vis the place of use and the beneficial use to which
the water will be applied:

The face of the subject amended Application requests almost all possible uses

of water, both at the Ranch location and at various unnamed locations within

“Any areas within Catron, Sierra, Socorro, Valencia, Bernalillo, Sandoval and

Santa Fe Counties that are situated within the geographic boundaries of the Rio

Grande Basin. . . ,” but does not identify a purpose of use at any one location with
sufficient specificity to allow for reasonable evaluation of whether the proposed



appropriation would impair existing rights or would not be contrary to the

conservation of water in the state or would not be detrimental to the public

welfare of the state.
Order Denying Application, § 8.

While finding later in his decision that it is unclear whether irrigation is
contemplated only on the Ranch (Paragraph 20), in Paragraphs 9-10, the hearing
examiner discusses the amount of water proposed to be used for irrigation, assuming it is
all to be used on the Ranch. By dividing the 54,000 acre-feet of water per acre per year
(afy) requested by Applicant by the number of acres to be irrigated on the Ranch (4,440),
the hearing officer finds that the application calls for a crop irrigation requirement (CIR)
of 12.16 afy, much more than the three afy usually recognized by the State Engineer in
his administrative practice. Therefore, applying 12.16 afy “to any land within the Rio
Grande Underground Water Basin would be contrary to sound public policy.” Order
Denying Application, § 11.

Paragraphs 12 and 13 quote statements in the original application regarding
potential uses for compact deliveries and for supporting municipalities. The hearing
examiner notes that neither the Interstate Stream Commission, the only entity authorized
to administer compact deliveries to the State of Texas, nor any municipality is a co-
applicant. Order Denying Application, Y 13-16.

Stating that “an application is, by its nature, a request for final action,” and that
“[i]t is reasonable to expect that, upon filing an application, the Applicant is ready,
willing and able to proceed to put water to beneficial use,” the hearing examiner finds
that “[t]he statements on the face of the subject Application make it reasonably doubtful

that the Applicant is ready, willing and able to proceed to put water to beneficial use.”
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Order Denying Application, {§ 17-19. The hearing examiner concludes it would be
against sound public policy to consider an application that lacks specificity of purpose of
the use of water, the actual end-user, specific identification of delivery points or methods
of delivery. Order Denying Application, ] 21-22.

In its closing paragraphs, the Order Denying Application determines that the
application is so vague and overbroad that it cannot be reasonably evaluated, contrary to
public policy, that the application should not be considered, pursuant to NMSA 1978, §
72-5-7 (1985), that the application should be dismissed without prejudice to filing of
subsequent applications, and that the hearing should be dismissed. Order Denying
Application, Y 22-26.

IV. ANALYSIS

A. The State Engineer was required to deny the application
if it violated New Mexico law.

The State Engineer has the authority to deny underground water permits without a
hearing, NMSA 1978, § 72-12-3(F) (2001), a section in the groundwater permitting
statutes which the State Engineer cites, albeit incorrectly, in his Order Denying
Application, § 6. Applicant argues that once the OSE accepted the application and
published notice, the State Engineer could not reject the application without a hearing.
Applicant’s Response in Opposition to Motion for Summary Judgment, at 14-15. Section
72-12-3(C) provides that no application can be accepted by the State Engineer unless all
of the information required by Subsection A accompanies the application. The OSE staff
did determine that the form had been completed with all the information required, but it
was within the State Engineer’s authority, pursuant to Section 72-12-3(F), to deny the

application without a hearing. The duties from the two subsections differ. The first
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under Subsection C is an administrative task by OSE staffers to make sure an application
is complete before proceeding to pub-lication and submission to a hearing examiner for
review. The hearing examiner then analyzes the substance of an application in light of
New Mexico water law and the issues raised by protestants, if any.

If the acceptance by the OSE under Subsection C requires the hearing examiner
under Subsection F to hold an evidentiary hearing, the statutory language in Subsection F
allowing him to deny an application without a hearing would be negated. “[W]e must
interpret the statute according to common sense and reason, Sandoval v. Rodriguez, 77
N.M. 160, 420 P.2d 308 (1966); give its words their usual and ordinary meaning unless a
contrary intent is clearly indicated, State ex rel. Duran v. Anaya, 102 N.M. 609, 698 P.2d
882 (1985); give effect to every part of the statute, Weiland v. Vigil, 90 N.M. 148, 560
P.2d 939 (Ct. App.), cert. denied, 90 N.M. 255, 561 P.2d 1348 (1977); and construe it as
a harmonious whole. General Motors Acceptance Corp. v. Anaya, 103 N.M. 72, 703 P.2d
169 (1985).” Varoz v. New Mexico Bd. of Podiatry, 104 N.M. 454, 456, 722 P.2d 1176
(S. Ct. 1986).

Section 72-12-3(F) provides the statutory authority for the State Engineer to deny
an application without a hearing, but the State Engineer also cites a surface water statute
as his authority to deny an underground water application, NMSA 1978, § 72-5-7 (1985),
which provides in pertinent part that the State Engineer “may also refuse to consider or
approve any application or notice of intention to make application . . . if, in his opinion,
approval would be contrary to the conservation of water within the state or detrimental to
the public welfare of the state.” Order Denying Application, § 7; see also Order Denying

Application, § 24.
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At oral argument on appeal, counsel for the State Engineer referred to City of
Albuquerque v. Reynolds, 71 N.M. 428, 437,379 P.2d 73, 79 (1962) as support for the
State Engineer’s policy of applying a statute found only in one part of the water code to
both surface and groundwater issues. City of Albuquerque v. Reynolds does provide
support for this policy for substantive issues once a water right is secured, but it does not
provide support for confusing the procedural processes to obtain surface and groundwater
permits. As quoted in Hydro Resources Corp. v. Gray, 2007-NMSC-061, § 21, 143 N.M.
142, 173 P.3d 749, “There does not exist one body of substantive law relating to
appropriation of stream water and another body of law relating to appropriation of
underground water. The legislature has provided somewhat different administrative
procedure [sic] whereby appropriators’ rights may be secured from the two sources but
the substantive rights, when obtained, are identical.” City of Albuquerque v. Reynolds,
71 N.M. 428, 437,379 P.2d 73, 79 (1962).” Accordingly, the surface water statute
governing administrative procedures has no bearing on the State Engineer’s decision to
deny the underground water application in this case.

Section 72-12-3(F) does not explain under what circumstances the State Engineer
may deny an application. The State Engineer is an administrative officer whose office is
created by statute, NMSA 1978, § 72-2-1 (1982), and whose authority is thereby “limited
to the power and authority that is expressly granted and necessarily implied by statute.”
In re Application of PNM Elec. Servs., 1998-NMSC-017, 10, 125 N.M. 302, 961 P.2d
147. If the application is facially invalid, that is, that on its face the application violates
New Mexico law, the State Engineer had no authority to act other than to reject the

application.
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B. The application violates the underground water permitting statute
and contradicts beneficial use as the basis of a water right and the public
ownership of water, as declared in the New Mexico Constitution.

In reviewing the State Engineer’s decision de novo, this Court has determined that
the application had to be denied by the State Engineer for the following reasons: (1) the
application fails to specify the beneficial purpose and the place of use of water, contrary
to NMSA 1978, § 72-12-3(A)(2),(6) (2001); and (2) the application contradicts beneficial
use as the basis of a water right and the public ownership of water, as declared in the
New Mexico Constitution.

In this de novo review, this Court will not examine the argument of Protestants
(Memorandum in Support of Protestants’ Motion for Summary Judgment, at 12-13) that
the application violated statutory notice provisions, because that is a secondary issue that
would only be addressed if the application passed the threshold issue of facial validity.
See Lion’s Gate Water v. D’Antonio, 2009-NMSC-057, 147 N.M. 523, 229 P.3d. 622.

In Lion’s Gate, the Supreme Court held that the State Engineer was barred from
considering secondary issues such as impairment and conservation of water if as a
threshold issue he determined that there was no water available to appropriate. Id., 2009-
NMSC-057, § 27 (“If the State Engineer makes a pre-hearing determination that water is
unavailable for appropriation, secondary issues that must otherwise be considered before
a permit to appropriate water can be granted become irrelevant, because the State
Engineer is required to reject the application without reaching those issues.”)

Likewise in this de novo appeal, the State Engineer’s decision was based on the
application itself rather than the secondary issue of potential protestants’ rights to notice.

Under Section 72-12-3(F), the State Engineer can deny an application regardless
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of protests if he determines, as he did here, that the threshold issue of validity vis-a-vis
New Mexico water law requires him to reject an application on its face.

1. The application fails to specify the beneficial purpose and the
place of use of water, contrary to NMSA 1978, § 72-12-3(A)(2),(6) (2001).

The statutory provision outlining the requirements for an underground water
permit application is NMSA 1978, § 72-12-3 (2001). Subsection (A)(2) requires an
applicant to designate “the beneficial use to which the water will be applied.” Applicant
listed eleven uses in its amended application. Subsection (A)(6) requires an applicant to
designate “the place of the use for which the water is desired.” For its proposed places of
use Applicant identified 37 quarter sections on its ranch and “[a]ny areas within Catron,
Sierra, Socorro, Valencia, Bernalillo, Sandoval, and Santa Fe Counties that are situated
within the geographic boundaries of the Rio Grande Basin in New Mexico.” Amended
Application, Attachment B.

The State Engineer determined that the eleven proposed uses, in conjunction with
the broad descriptions for place of use, were not sufficiently specific to allow the State
Engineer to determine whether the application should be granted, because it was unclear
where the water would be used and for what purpose. The State Engineer could not
fulfill his statutory duty to evaluate “whether the proposed appropriation would impair
existing rights or would not be contrary to the conservation of water in the state or would
not be detrimental to the public welfare of the state.” Order Denying Application, q 8.

On appeal, Applicant argues that nothing in the regulations or statutes prohibits an
applicant from identifying multiple beneficial uses. Applicant’s Response in Opposition
to Protestants’ Motion for Summary Judgment, at 10-11. Applicant also argues that the

seven counties and the watershed boundaries of the Rio Grande are definite enough to
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provide “sufficient information to allow interested parties to identify the legal subdivision
where the water will be put to use.” Applicant’s Response in Opposition to Protestants’
Motion for Summary Judgment, at 12-13. Throughout its Response to Protestants’
Motion for Summary Judgment, Applicant argues that the application should be treated
as a court complaint and be given the benefit of the doubt as to specificity until the case is
heard on its evidentiary merits.

Unlike civil complaints brought under the original jurisdiction of a district court,
this matter arises from a statutory permitting procedure before the State Engineer,
requiring analysis of the statute governing the granting of an underground water permit.
There is a dispute as to whether the statute requires specificity, and if so, whether the
amended application meets the statutory specificity requirement. It is not clear, however,
from a plain reading of Sections 72-12-3(A)(2) and (6) what the Legislature intended in
regard to the level of specificity mandated. Therefore, the Court “must resort to
construction and interpretation to ascertain legislative intent.” Vaughn v. United Nuclear
Corp., 98 N.M. 481, 485, 650 P.2d 3 (Ct. App. 1982).

As stated in State v. Nick R., 2009-NMSC-050, § 16, 147 N.M. 182, 218 P.3d 868,
“The first step in any statutory construction is to try ‘to determine and give effect to the
Legislature’s intent’ by analyzing the language of the statute,” quoting Marbob Energy
Corp. v. N.M. Oil Conservation Comm’n, 2009-NMSC-013, 19, 146 N.M. 24, 206 P.2d
3.

The language of Sections 72-12-3(A)(2) and (6) employ a singular noun for an
application’s required beneficial “use” and “place” of use. The singular does not mean,

however, that the statute requires an applicant to seek only one use in only one place per

16



application. There is a rule of statutory construction that states, “Use of the singular
number includes the plural, and use of the plural number includes the singular.” NMSA
1978, § 12-2A-5(A) (1997), cited by State v. McClendon, 2001-NMSC-023, { 16, 130
N.M. 551, 28 P.3d 1092.

Just because the underground water permitting statute may allow for designation
of multiple uses and places of use does not mean that all or nearly all possible uses and
huge areas of land for places of use can be stated in an application without being rejected
for vagueness. There is no question that if no beneficial use or place of use was selected,
then the application would have to be denied. In fact, it would have been rejected earlier
by OSE staff pursuant to Section 72-12-3(C) as being incomplete. On the other end of
the spectrum is when all of the choices for place of use are checked off and even more are
added. By choosing all of the named options and including several more, there was no
narrowing down or selection of use in the application itself, there was just an “all of the
above” approach. As for place of use, designating “any” area within the seven-county
Middle Rio Grande watershed opened up great uncertainty as to where Applicant’s
pipeline would go and where it would be actually used, because the word “any” is a
general term rather than specific.

Under Applicant’s view of the permit process, identifying the actual, specific use
and actual, definite place of use would not be required until later in the process, which
Applicant intimates would be developed through an evidentiary hearing, a hearing the
State Engineer denied. If, however, an underground water permit application requires
specificity, then the amended application failed to specify, that is, that it failed to

particularize, Applicant’s plans for actual beneficial use of water and the actual place of
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use for the water, thereby making it impossible for the State Engineer to perform his
statutory duty of determining whether to grant the application and issue a permit. See Tri-
State Generation & Transmission Ass’n v. D’Antonio, 2011-NMCA-015, 47 12-13, 149
N.M. 394, 249 P.3d 932, reversed on other grounds, Tri-State Generation &
Transmission Ass’nv. D ’Antonio, No. 32,704, slip op. (N.M. S. Ct. Nov. 1, 2012) (“The .
. . permitting . . . statutes . . . require the State Engineer to evaluate factors such as
beneficial use, availability of unappropriated water, and impairment of existing rights. In
order to evaluate beneficial use, the State Engineer must assess the quantity, place of use,
and purpose to which water has actually been applied. See State ex rel. Martinez v.
McDermett, 120 N.M. 327, 330, 901 P.2d 745, 748 (Ct. App. 1995).”)

Other subsections of the statute can be read in pari materia with Subsection
(A)(2) to determine whether “beneficial use” and “place of use” must be stated with
specificity. See State v. Gurule, 2011-NMCA-042, § 12, 149 N.M. 599, 252 P.3d 823
(“[Al]s a rule of statutory construction, we read all provisions of a statute and all statutes
in pari materia together in order to ascertain the legislative intent. Roth v. Thompson,
113 N.M. 331, 334, 825 P.2d 1241, 1244 (1992).”)

That the underground water permitting statute calls for specificity of beneficial
use and place of use is supported by Subsection (A)(1), which requires applicants to
designate “the particular underground stream, channel, artesian basin, reservoir or lake
from which water will be appropriated.” NMSA 1978, § 72-12-3(A)(1) (2001) (emphasis
added). Further, in Subsection D, in order to have standing, objectors to an application
must prove that they “will be substantially and specifically affected by the granting of the

application.” NMSA 1978, § 72-12-3(D) (2001) (emphasis added). It would be
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anomalous for an applicant to be allowed to give general statements of intent to
appropriaie water for beneficial use yet require specificity for objectors. That over 900
protests were filed in this case demonstrates the absurdity of this result, if Applicant’s
interpretation of the statute were allowed to stand. “We do not construe a statute in a
manner that is contrary to the intent of the legislature or in a manner that would lead to
absurd or unreasonable results. State v. Padilla, 1997-NMSC-22, P6, 123 N.M. 216, 937
P.2d 492; State v. Shafer, 102 N.M. 629, 637, 698 P.2d 902, 910 (stating that statutes
must be construed according to the purpose for which they were enacted and not in a
manner which leads to absurd or unreasonable resultsj.” State v. Romero, 2002-NMCA-
106, 9 8, 132 N.M. 745, 55 P.3d 441.

New Mexico courts have long considered specificity to be a statutory requirement
for an underground water permit. Hanson v. Turney, supra (“A water permit is . . . ‘the
necessary first step’ in obtaining a water right. . . to one day apply the state’s water in a
particular place and to a specific beneficial use.”) (citations omitted); Mathers v.
Texaco, Inc., 77T N.M.-239, 248, 421 P.2d 771 (S. Ct. 1977) (“Here the applicant, Texaco,
has expressly specified the particular use for which the water is to be appropriated and
the precise lands to which the same is to be applied to accomplish the purpose of such
use.”) (emphasis added); Cartwright v. Public Serv. Co., 66 N.M. 64, 110, 343 P.2d 654
(1959) (Federici, D.J., dissenting) (“The appropriator acquires only the right to take from
the stream a given quantity of water for a specified purpose, Snow v. Abalos, 18 N.M.
681, 140 P. 1044, supra. Many times this Court has held that the priority of right is based

upon the intent to take a specified amount of water for a specified purpose and he can
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only acquire a perfected right to so much water as he applied to beneficial use.”)
(emphasis added)

Because Applicant failed to specify beneficial uses and places of use in its
application and chose to make general statements covering nearly all possible beneficial
uses and large swaths of New Mexico for its possible places of use, the State Engineer
had no choice but to reject the application. The application does not reveal a present
intent to appropriate water, but merely to divert it and explore specific appropriations
later. See State ex rel. Reynolds v. Miranda, 83 N.M. 443, 493 P.2d 409 (S. Ct. 1972),
citing Harkey v. Smith, 31 N.M. 521, 247 P. 550 (1926), for the proposition that the
intent, diversion and use of water must coincide for an effective appropriation.

The lack of specificity for beneficial use and place of use is also demonstrated by
analysis of another portion of the application and the State Engineer’s denial. The State
Engineer denied the application based in part on his determination that applying 12.16
afy “to any land within the Rio Grande Underground Water Basin would be contrary to
sound public policy.” Order Denying Application, § 11. Although the State Engineer
stated that the usual CIR approved by the OSE is 3 afy, he did not state that no other
applications that exceed that amount had been approved by the OSE. There is not enough
information in the Order Denying Application for this Court to state with certainty that
the amount applied to irrigation by Applicant would actually be 12.16 afy and that that
amount would be, as a matter of law, excessive.

The State Engineer’s difficulty in analyzing the application stems from the
application’s inherent ambiguity. The application is uncertain as to what amounts, if any,

would be used for irrigation on Applicant’s ranch because the application states its
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purpose is to provide a pipeline for new and existing uses on the Rio Grande. That
statement in Paragraph 7 of the application about a pipeline contradicts the modification
to the amended application, which suggests that the 37 wells might provide irrigation to
their respective 37 quarter sections, to the extent there would be any irrigation on the
ranch resulting from the grant of a water permit. Because of the confusion between the
application’s stated pipeline purpose and the uncertain amounts to be used for irrigation
on the ranch, the current application is invalid for lack of clarity.

The dismissal without prejudice allows Applicant to submit an application that
meets the statutory requirement of specificity for beneficial use and place of use. But the
application under review just outlines general potential uses and places of use; it does not
describe what actually is to be the purpose and place of use. Rather than being the “first
step” in obtaining a water right, the application demonstrates that Applicant is merely
contemplating possible steps, like a player holding onto a chess piece before committing
to a particular move. Under Applicant’s theory, the statutory permit process is
“inherently flexible,” allowing a water user to make broad statements of use and place of
use and lay claim to whatever amount of water a basin can bear, and then during the
permit process that broad claim can be narrowed down by the State Engineer through
evidentiary hearings. See Applicant’s Response in Opposition to Motion for Summary
Judgment, at 28.

Contrary to Applicant’s theory, the history and purpose of the underground water
permitting statute, NMSA 1978, § 72-12-3 (2001), underscore the requirement of an
actual, specific plan to be outlined in an application. When interpreting statutes, “we

seek to give effect to the Legislature’s intent, and in determining intent we look to the
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language used and consider the statute’s history and background.” Lion’s Gate Water v.
D 'Antonio, 2009-NMSC-057, § 23, 147 N.M. 523, 229 P.3d. 622 (citations omitted).

In State ex rel. Reynolds v. Mendenhall, 68 N.M. 467, 362 P.2d 988 (1961), the
Supreme Court, faced with the question of the priority date of a well, explored the history
of groundwater statutes in light of the doctrine of relation. “Long in his Treatise on the
Law of Irrigation (2d Ed.) 126, describes the doctrine in these words: ‘The rights of an
appropriator of water do not become absolute until the appropriation is completed by the
actual application of the water to the use designed; but where he had pursued the work of
appropriation with due diligence, and brought it to completion within a reasonable time,
as against other appropriators, his rights will relate back to the time of the
commencement of the work . . . .” State ex rel. Reynolds v. Mendenhall, 68 N.M. at 470.

Mendenhall traces New Mexico’s application of the doctrine of relation for
surface water from the territorial cases of Keeney v. Carillo, 2 N.M. 480 (1883) (doctrine
applied to waters of a spring, stream or cienega) and Millheiser v. Long, 10 N.M. 99, 61
P. 111 (1900) (applying the doctrine in “holding that a valid appropriation was
accomplished when, after an intention had been formed, notice of such intent given, and
the works constructed, water was diverted and put to beneficial use within a reasonable
time”). State ex rel. Reynolds v. Mendenhall, 68 N.M. at 471.

Among other precedents, Mendenhall cites Farmers’ Dev. Co. v. Rayado Land &
Irrigation Co., 28 N.M. 357, 213 P. 202 (1923), a case examining the common law of
appropriation, the first territorial permitting statutes of 1905 that permissively replaced

procedures for obtaining a water right under the common law of appropriation, and the
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1907 territorial water code that mandated that permits replace the former common law
ruleé of appropriation in securing a water right.

Mendenhall cites all these cases because the Supreme Court faced a problem as to
how to determine the priority date for underground waters without clear statutory
authority. The underground water statutes enacted first in 1927 and again in 1931 did not
explicitly mention the doctrine of relation, whereas the 1907 water code covering surface
waters did. After declaring that all surface waters belong to the public and are subject to
appropriation for beneficial use, NMSA 1978, § 72-1-1 (1907), the Legislature explicitly
declared that the doctrine of relation applied to appropriated surface waters: “All claims
to the use of water initiated thereafter [after March 19, 1907] shall relate back to the date
of the receipt of an application therefor in the office of the territorial or state engineer,
subject to compliance with the provisions of this article, and the rules and regulations
established thereunder.” NMSA 1978, § 72-1-2 (1907).

The Supreme Court in Mendenhall held that the doctrine of relation was implicitly
the law for underground waters because the general law of appropriation applies equally
to surface and ground water. State ex rel. Reynolds v. Mendenhall, 68 N.M. at 472, citing
Yeo v. Tweedy, 34 N.M. 611, 286 P. 970 (1929) and Pecos Valley Artesian Conservancy
Dist. v. Peters, 52 N.M. 148, 193 P.2d 418 (1948).

With a statutory permit, an appropriator, whether for surface or underground
waters, has a clearly defined priority date, which is the date the application was received
by the State Engineer, a great innovation in western water law in the late 19™ and early
20" centuries. Samuel C. Wiel, in his landmark work, Water Rights in the Western

States, described how permitting statutes grew out of the pre-existing laws and were
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generally declaratory thereof, but the statutes provided an advantage over the older law
by providing certainty as to which person had the priority of time and therefore priority
of right. See N.M. Const. art. XVI, § 2, “Priority of appropriation shall give the better
right.”

A permitting statute would “fix the procedure whereby a certain definite time
might be established as the date at which title should accrue by relation.” Wiel, Water
Rights in the Western States, §§ 368-69, pp. 398-99 (3d. ed. 1911). As Wiel noted in
Section 368, both the old law and the new permitting statutes did not countenance anyone
acting “the dog in the manger,” a reference to Aesop’s fable of a dog that blocks cattle
from feeding, even though the dog itself has no appetite for hay. Wiel wrote, “Many
attempted to secure monopoly of waters by merely posting notices or making a pretense
at building canals, ditches, etc., and tried by this means to hold a right to the water
against later comers who bona fide sought to construct the necessary works for its use.”
Id., § 368. See also Cartwright v. Public Serv. Co., 66 N.M. at 110 (Federici, D. J.,
dissenting), referencing state policy prohibiting “the dog in the manger” tactics, quoting
with approval Harkey v. Smith, 31 N.M. 521, 531, 247 P. 550 (1926) (“[N]o dog in the
manger’ policy can be allowed in this state. [U]nless these waters can be and are
beneficially used by plaintiffs, the defendants or others may use the same.”)

If its application had been approved, Applicant would have had a priority date of
October 12, 2007, the date of the original application’s receipt by the OSE, after
Applicant had applied the waters to beneficial use. In the meantime, however, while
Applicant was deciding exactly how and where to apply the waters approved, Applicant

would have had tentative priority over anyone else who after October 12, 2007 wanted to
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use the same waters or waters hydrologically related thereto. For many years, Applicant
would have been the dog in a very big manger, an entire underground water basin.

To place the size of Applicant’s claim in perspective, this Court takes judicial
notice of a New Mexico appellate decision describing the Pecos River settlement
agreement among the Carlsbad Irrigation District, the State of New Mexico, the United
States and other entities. This major settlement agreement, described in State ex rel.
Office of State Engineer v. Lewis, 2007-NMCA-008, 9§ 44-45, 141 N.M. 1, 150 P.3d 375,
“judicially establishes the maximum allowable annual diversion and storage rights of the
United States and the CID, and the CID’s right to deliver water for the members of the
CID,” in the amount of 50,000 afy. Applicant’s claim over water, in the amount of
54,000 afy, is larger than the maximum water supply available for the Carlsbad Irrigation
District’s many users. This illustration from one watershed demonstrates the enormous
potential available for Applicant to monopolize the waters that would have otherwise
been available to other users wishing to apply the underground waters of the San Agustin
Basin to beneficial use.

In reviewing the application in light of the permitting statute’s language, context,
history and purpose, there is no genuine issue of material fact as to the application’s
invalidity regarding purpose and place of use. As admitted by Applicant, “[h]ow and
whether Augustin will be able to put water to beneficial use is an issue that cannot be
determined from the Application alone.” Applicant’s Response in Opposition to Motion
for Summary Judgment, at 25. With no details for all of the required elements of a water
permit, the State Engineer could not perform his statutory duties under NMSA 1978, §

72-12-3(E) (2001) of determining whether the proposed appropriation would impair
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existing rights, be contrary to the conservation of water, or be detrimental to the public
welfare. As a matter of law, the State Engineer could not allow an applicant to hold up
other uses of water under the doctrine of relation, when the applicant broadly claims a
huge amount of water for any use and generalizes as its place of use “any area” in seven
counties in the Middle Rio Grande Basin, covering many thousands of square miles.

2. The application contradicts beneficial use as the basis of a water right and
the public ownership of water, as declared in the New Mexico Constitution.

The State Engineer relied in part on “sound public policy” as grounds for
summarily denying Applicant’s permit application. Order Denying Application, 4y 21-
23. Applicant argues that “the State Engineer lacks authority to deny an application that
otherwise meets the statutory requirements on the basis of public policy.” Applicant’s
Response in Opposition to Motion for Summary Judgment, at 17-18. A sound public
policy at the heart of this case is the prior appropriation doctrine. See Hydro Resources
Corp. v. Gray, 2007-NMSC-061, § 17 (“New Mexico follows the doctrine of prior
appropriation.”) See also, Walker v. United States, 2007-NMSC-038, 142 N.M. 45, 162
P.3d 882 (discussing distinctions between the prior appropriation doctrine of the arid
West and the riparian rights doctrine found primarily in the wetter East).

At the founding of this state, the people of New Mexico elevated the prior
appropriation doctrine to constitutional status. N.M. Const. art. XVI, §§ 2, 3. Two
fundamental elements of the prior appropriation doctrine are that the waters in the State
of New Mexico belong to the public and that beneficial use is the basis, the measure and
the limit of the right to the use of water. /d. Both of these elements of the prior
appropriation doctrine are undermined if Applicant’s theory of securing water rights is

allowed to stand.
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Beneficial use is the basis, the foundation, for the establishment of rights to the
use of water in New Mexico, “a fundamental principle in prior appropriation.” State ex
rel. Martinez v. City of Las Vegas, 2004-NMSC-009, § 33, 135 N.M. 375, 89 P.3d 47. In
reaffirming the principle of beneficial use that had been undercut by the expansion of the
pueblo rights doctrine in Cartwright v. Public Serv. Co., 66 N.M. 64, 343 P.2d 654
(1959), the Supreme Court in 2004 reiterated that “[t]he principle of beneficial use is
based on ‘imperative necessity,” Hagerman Irrigation Co. v. McMurry, 16 N.M. 172, 181,
113 P. 823, 825 (1911), and ‘aims fundamentally at definiteness and certainty.’
Crider, 78 N.M. at 315, 431 P.2d at 48 (quotation marks and quoted authority omitted).”
(emphasis added) Thus, not only does the underground water permitting statute require
specificity, the constitutional mandate of beneficial use as the basis of a water right
requires specificity of the actual place and use of water, along with all the other definite
elements required to create a water right.

Applicant’s plan for the use of 54,000 afy reveals no definiteness or certainty
other than the purpose of the application being the creation of a pipeline served by 37
wells, with the actual uses to be figured out later. Under this plan, diversion would
supplant beneficial use as the fundamental principle of water use in New Mexico. One
would only have to apply for a permit to divert a given quantity of water, no matter how
large, and that person would then have a prior claim to the water over anyone else who
actually had a specific plan for the water’s beneficial use.

Over a century ago, that plan was attempted when some irrigators diverted the
entire flow of the Hondo River but failed to apply it to beneficial use before other

irrigators had beneficially used the waters in the stream. The Territorial Supreme Court
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in Millheiser v. Long, 10 N.M. 99, 104, 61 P. 111, 114 (1900) reversed a district court’s
determination of the parties’ rights “according to priority of diversion, rather than priority
of appropriation to a beneficial use.” “Diversion,” the Supreme Court noted, “is still but
an element of that appropriation, and not equivalent to it.” Id. From that day to the
present, it has been the law in New Mexico that diversion alone is not beneficial use. See
State of New Mexico ex rel. Turney v. United States of America et al. and Baca (Subfile
Defendant), No. 30,824, slip. op. at 15-16 (N.M. Ct. App. October 24, 2012), citing State
ex rel. Martinez v. McDermett, 120 N.M. 327, 331, 901 P.2d 745, 749 (Ct. App. 1995)
for the proposition that “diversion alone is not beneficial use.”

Applicant seeks to become the purveyor of water via pipeline to users along the
Rio Grande. Admittedly, there is stress on the existing uses of water in New Mexico, and
if diversion alone were the requirement for establishing priority of the use of water,
Applicant’s plan as stated in his amended application might suffice: “The purpose of this
Amended Application is to provide water by pipeline to supplefnent or offset the effects
of existing uses and for new uses in the areas designated in Attachment B, in order to
reduce the current stress on the water supply in the Rio Grande Basin in New Mexico.”
Beneficial use, however, is still the basis for a water right, not diversion. Therefore, the
application is invalid as a matter of law.

Even if there was such a radical shift from beneficial use to diversion as the basis
for a water right, a proposition, like the pueblo rights doctrine, “as antithetical to the
doctrine of prior appropriation as day is to night,” Cartwright, 66 N.M. at 110, 343 P.2d
at 686 (Federici, D.J., dissenting), quoted in Stare v. City of Las Vegas, 2004-NMSC-009,

9 38, a major pipeline project such as envisioned by Applicant to “reduce the current
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stress on the water supply in the Rio Grande Basin” would effectively transfer the
ownership of much of the waters in the San Agustin Basin to a private entity. Via its
pipeline, Applicant would be the middleman conveying a large amount of the state’s
waters to beneficial users, and perhaps to the state itself for Rio Grande compact
deliveries, if those uses were first approved by Applicant and then ratified by the OSE.

But the public, not private entrepreneurs, own the water of this state. There is
ample appellate authority emphasizing the public’s ownership of New Mexico’s waters.
As quoted in the Cartwright dissent, “This Court said as late as 1947, in the case of State
ex rel. State Game Commission v. Red River Valley Company, 51 N.M. 207, 224, 182
P.2d 421,432: ¢...Itis all yet public water until it is beneficially applied to the
purposes for which its presence affords a potential use.”” Cartwright, 66 N.M. at 110.
See also The Albuquerque Land and Irrigation Co. v. Gutierrez, 10 N.M. 177, 61 P. 357
(1900) (rejecting the riparian doctrine and holding that there is no private ownership of
public streams in New Mexico); Tri-State Generation & Transmission Ass 'n v.
D’Antonio, No. 32,704, slip op. at 12 (N.M. S. Ct. Nov. 1, 2012) (“[W]ater belongs to the
state which authorizes its use. The use may be acquired but there is no ownership in the
corpus of the water. . . . The state as owner of water has the right to prescribe how it
may be used . . .. The public waters of this state are owned by the state as trustee for the
people.”) (citations omitted) (emphasis added)

Under its diversion plan for the 37 wells on its ranch, Applicant, rather than the
state initially, would have the right to prescribe which entities and projects would be
allocated a share in the 54,000 afy that could be pumped from the underground basin,

with the final approval, of course, by the State Engineer, over the years as those projects
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were conceived and given detail. The plan, if the application had been approved, would
have removed the unappropriated waters in the San Agustin Basin from their character as
public water, as described in Red River Valley, supra, prior to its being “beneficially
applied;” the underground waters’ potential use would be enough to create Applicant’s
claim of prior rights by a proposal for diversion alone, leaving the details of actual use for
the future and under the direction of Applicant, who would thereby be a co-approver with
the State Engineer for determining the beneficial uses for the underground waters.

This plan is reminiscent of that of Nathan Boyd at the turn of the last century for a
dam and diversion of practically all of the waters in the Rio Grande flowing through the
Mesilla and El Paso Valleys to be then sold to the local irrigators, a plan that was
ultimately frustrated on technical grounds by the New Mexico territorial courts and the
U.S. Supreme Court. See United States v. Rio Grande Dam & Irrigation Co., 13 N.M.
386, 85 P.393 (1906), affirmed by Rio Grande Dam & Irrigation Co. v. United States,
215 U.S. 266, 54 L. Ed. 190, 30 S. Ct. 97 (1909); see generally, Phillips, Hall & Black,
Reining in the Rio Grande, pp. 88-92 (2011).

In its Sur-Reply, Applicant likens its application to that of the Interstate Stream
Commission (ISC) for a change of use/place of use for the waters of the Ute Reservoir,
also known as Ute Lake, which application is attached as Exhibit A to Applicant’s Sur-
Reply. Both applications seek to transport a large quantity of water through pipelines and
both claim all possible uses of water for their ultimate users, but that is where the
comparison ends.

The ISC, a state entity created by statute in 1935, is governed by Chapter 72,

Article 14 of the New Mexico Code Annotated. Among its duties are the duties “to
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develop, to conserve, to protect and to do any and all other things necessary to protect,
conserve and develop the waters and stream systems of this state, interstate or otherwise.”
NMSA 1978, § 72-14-3 (1935). The ISC is also empowered to sell, lease and otherwise
dispose of its waters from its water projects. See NMSA 1978, § 72-14-26 (1955). In
1950, the ISC became the state representative of the Canadian River Compact with the
states of Texas and Oklahoma. In 1951, the New Mexico Legislature ratified the
Canadian River Compact, opening the way for the ISC to impound the waters of the
Canadian River below the Conchas Dam for conservation storage in Ute Reservoir of up
to 200,000 acre-feet for subsequent release for multiple beneficial uses to satisfy future
needs of the people of New Mexico. See NMSA 1978, § 72-15-2 (1951); Oklahoma v.
New Mexico, 501 U.S. 221, 111 S. Ct. 2281, 115 L. Ed. 2d 207 (1991).

After many decades of preparation and obtaining funding, the ISC’s Ute pipeline
project is nearing completion, as evidenced by its application for change of use/place of
use granted in 2010. In the meantime, Ute Reservoir has served a beneficial use, among
others, as a state park owned by the ISC: “The New Mexico interstate stream
commission owns this lake. ...” 18.17.3.21(P) NMAC.

Without ruling on the validity of the ISC’s application, which is not an issue
before this Court, it is clear that Applicant is not the owner of the waters deep below its
ranch in the San Agustin Basin and that Applicant has not already applied its waters to
beneficial use as the ISC has, yet Applicant seeks to obtain incidents of ownership over
the underground water basin by deciding who can use the waters and at what cost.
Applicant attempts to privatize the powers of the ISC without any of the responsibilities

of this public entity serving the owner of this state’s waters, the New Mexico public.
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it Applicant’s plan for a major diversion project were approved, the people of
MNew Mexico would thereby receive a benefit, according to Applicant, of a steady water
supply that could accommodate many existing and new uses along the Rio Grande at a
time when there 1s growing stress on this precious resource, But Applicant’s offer would
come at a heavy price, that price being the relinquishment of the public’s constitutionally
guaranteed ownership of the state’s waters. Under de novo review, this Cowrt finds that,
as a matter of law, the application violates the sound policy of public ownership in the
waters of this state as declared in the New Mexico Constitution.

Y. CONCLUSION

There are no genuine issues of material tact, and Frotestants are entitled to
judgment as a matter of law. The State Engineer’s Order Denying Application is
affirmed. Counsel for the State Engineer shall prepare the order reflecting this decision.
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STATE OF NEW MEXICO STATE OF NEW MEXICO

COUNTY OF CATRON SEVENTH JUDICIAL DISTRICT COURT
SEVENTH JUDICIAL DISTRICT COURT FILED
-3 0133 4
AUGUSTIN PLAINS RANCH, LLC PR 10
Applicant/Appellant, BY DEPUTY
V.
SCOTT A. VERHINES, P.E., No. D-728-CV-2012-00008

New Mexico State Engineer/Appellee,
and
KOKOPELLI RANCH, LLC, et al.,

Protestants/Appellees.

ORDER ON PROTESTANTS’ MOTION FOR SUMMARY JUDGMENT

THIS MATTER came before the Court by Protestants having filed a Motion for
Summary Judgment (“Motion™) against Applicant Augustin Plains Ranch, LLC on July 26,
2012.

After reviewing the Motion and briefs, hearing the arguments of counsel, and being
advised in the premises, the Court FINDS that:

The Court has jurisdiction over the appeal, and the Motion should be granted for the
reasons set forth in the Court’s Memorandum Decision on Motion for Summary Judgment filed
November 14, 2012.

IT IS THEREFORE ORDERED that Protestants’ Motion for Summary Judgment is

granted and the State Engineer’s denial of the Augustin Plains Ranch application is affirmed.
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